





WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 





VotuME 1959 JANUARY NUMBER | 





BOARD OF EDITORS 


Davin C. BRODHEAD 
Editor-in-Chief 


Ernest T. KAUFMANN Wayne R. LAFAVE 
Note Editor Note Editor 


CHARLES D. PATTERSON WILLIAM R. SMITH 
Articles Editor Managing Editor 


WituiaM E. DoyLe CuHaArRLEs N. HuBER 
Eart H. MuNSON, JR. FRANK G. SCHLEGEL 


Douc.tas K. VAN DE WATER 


Joun B. Haybon Lee M. MODJESKA 


ANDRE M. SALTOUN Jorx P. SMITH 
STUART K. TAUSSIG 


FRANK J. REMINGTON 
Faculty Adviser 





Published in alternate months, January to July, inclusive. 
Subscription price $4.00 a year to all addresses. 
Single copies $1.00 each. 





Member of the National Conference of Law Reviews 
COPYRIGHT 1959 BY THE UNIVERSITY OF WISCONSIN 


Second-class postage paid at Madison, Wisconsin, 
under the Act of August 24, 1912. 


Acceptance for mailing at er rate of postage provided for in Section _ 


1108, Act of October 2, 1917, authorized ‘Jovember 12, 1920. 
CITE AS 1959 WIS. L. REV. 000 pa. 











Contents 


LEADING ARTICLES 


SYMPOSIUM: PROBLEMS OF URBAN GROWTH 


INTRODUCTION The Editors 


Can Loca, GOVERNMENT HANDLE URBAN GROWTH? 
Richard W. Cutler 


County GOVERNMENT AND URBAN GROWTH 
James R. Donoghue 


EXTRATERRITORIAL PLANNING AND URBAN GROWTH 
Marygold Shire Melli 


Robert S. Devoy 


THE ELIMINATION AND PREVENTION OF URBAN BLIGHT 
Robert D. Sundby 


SHOULD ADMINISTRATIVE AGENCIES PERFORM 


ADJUDICATORY FUNCTIONS? Carl A. Auerbach 


COMMENT 


ROLE oF LocAL GOVERNMENT IN WATER LAW 
Andre Saltoun 


NOTES 


MUNICIPAL CORPORATIONS—ORDINANCE VIOLATIONS— 
RELATIONSHIP BETWEEN STATE AND LOCAL LAW 


ENFORCEMENT 


JURISDICTION OVER NONRESIDENTS—ACr QUTSIDE 
STATE RESULTING IN INJURY WITHIN STATE 


ConFLicr oF LAws—DirReEct ACTION WHERE FOREIGN 
IssuED AUTOMOBILE LIABILITY INSURANCE POLICy 
Contains A “No ACTION” CLAUSE 


3 


5 


95 


117 


142 


151 


159 

















an a Re 28 


| 
& 


Problems of Urban Growth 


Introduction 


THE EpbitTors 


The United States is experiencing a tremendous expansion and 
urbanization of its population. Between 1950 and 1958, the pop- 
ulation increased over 22 million. According to projections of 
the Bureau of Census, the population of the United States in 1975 
may well be over 216 million,? which would be an increase of more 
than 65 million over the 1950 population figures. 

Nearly 85 percent of the population increase between 1950 and 
1956 occurred in the 168 standard metropolitan areas as defined 
by the Bureau of Census in 1950.° These standard metropolitan 
areas may be broken into three subareas: central cities, suburbs, 
and rural-urban fringes. Unlike growth of an earlier period, cur- 
rent growth is occurring in the subareas outside central cities, 
especially in rural-urban fringes.‘ In the 1920's, urban growth out- 
side central cities tended to be in nucleated suburbs close to central 
cities or along major transportation lines. For the most part, 
growth was an orderly process, enlarging existing suburban entities. 
Today, however, urban growth is markedly different: development 
has exploded beyond the growing suburbs. It appears as fragments 
and strips scattered over the landscape. As one student of urban 
affairs has said, this aspect of urban growth “shows a conspicuous 
tendency to ignore contiguity.’ 

The expansion of urban centers is creating problems of major 





1 The population of the United States in 1950 was approximately 151,000,000. 
The estimated population of the nation in 1958 was 173,000,000. 1958 StTatTist1- 
CAL ABSTRACT OF THE UNITED STATES 25. 

*Id. at 6. 

® BUREAU OF CENSUS, CIVILIAN POPULATION OF THE UNITED STATES BY TYVE 
OF RESIDENCE (Ser. P-20, No. 71, 1956). Many areas called metropolitan by the 
Census are, in fact, not as large or as complex in structure as this connotes for 
most persons. Of the 168 metropolitan areas of 1950, 70 had central cities of 
less than 100,000 and 55 had total populations under 150,000. STATISTICAL 
ABSTRACT, op. cit. supra note 1, at 15-20. 

*From 1950 to 1956, — growth in these subareas, expressed in 
percentages of the nationa pulation increase, was as follows: central cities, 
15.6%; suburbs, 27.2%; rural-urban fringes, 41.5%. Bureau or CENsus, op. cit. 
supra note 3. 

*Hawley, A Further Note on Suburbanization, 32 LAND Economics 87, 88 
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importance for all levels of government. While the problems of 
urban growth are easily identifiable, they. are also extremely com- 
plex. Although the problems of current urban growth vary in 
some respects from area to area, the variations appear to be matters 
of degree and not of substance. Because of this similarity, an in- 
tensive study of problems of and possible solutions to urban growth 
in one state should be of value, not only within the studied state, 
but also throughout the nation. This symposium considers some 
aspects of urban growth in Wisconsin. The four articles that fol- 
low discuss the influence problems of urban growth are having on 
the existing legal structure of local and county government and 
discuss the powers available to meet these problems. 

We hope that this symposium will not only aid attorneys faced 
with problems of urban growth, but also encourage the legal pro- 
fession to give further consideration to a subject that will increas- 
ingly confront it. 
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Can Local Government Handle 
Urban Growth? 


RiIcHARD W. CUTLER* 
UrBAN GROWTH: How MucH AND WHy 


American society has undergone many dramatic changes since 
World War II, but perhaps the one which will affect our lives the 
most is the rapid expansion of our metropolitan centers. This vast 
change has created problems the nature of which are not yet 
generally realized and the solutions for which are still in the evolu- 
tionary stage. Between 1950 and 1955, 95 per cent of the population 
growth in the United States occurred in urban areas.’ People have 
moved in a steady stream from the farm and small community to 
the suburbs around the big city.?, The central city itself has barely 





* B.A. 1938, LL.B. 1941, Yale Univ.; member, Wisconsin, New York, and 
Connecticut Bars; City Attorney, Brookfield, Wisconsin, 1954—; legal adviser 
to several suburban Wisconsin municipalities; Chairman, Land Use and Zoning 
Committee, Metropolitan Study Commission for Milwaukee County; partner, 
Wood, Brady, Tyrrell & Bruce, Milwaukee, Wisconsin. 

The opinions expressed in this article are those of the author and do not 
express official recommendations of the Metropolitan Study Commission except 
where reports of that comniission are expressly cited. ; 

This article is dedicated to my father, Charles E. Cutler, whose lifetime 
of penetrating and active interest in local government in the greater New York 
areas has been invaluable in giving me a standard of values by which to judge 
the complex and rapid changes now taking place in the greater Milwaukee area. 
As an architect and long-term chairman of the Westport, Connecticut, Planning 
and Zoning Commission, my father fought many battles, and lost some, to zone 
early, thoroughly, and firmly to prevent subdividing swamplands and “dry” 
creek beds, and to keep real estate developers from serving on the Planning 
and Zoning Commission. As tree warden, he blocked the State of Connecticut 
in 1925 from cutting elms on both sides of the Boston Post Road in order to 
widen it to 36 feet until the State Highway Commissioner threatened to sto 
all state projects in the town and an angry town meeting sided 4 to 1 with 
the state. Never a man to compromise a principle or tolerate expediency, he 
once astonished the assessor by insisting that the assessment on his home be 
raised. 

1 BOLLENS, THE STATES AND THE METROPOLITAN PROBLEM, REP. TO GOVERNORS’ 
CONFERENCE (Council of State Gov’ts 1956). This population growth took place 
in the 150 metropolitan centers which consist of cities having a population of 
over 50,000 including their suburbs. 

* Between 1948 and 1958, the fastest growth in equalized property values 
in Wisconsin took place in Waukesha and Ozaukee Counties bordering on 
Milwaukee. This growth from $58,000,000 to $333,000,000, was greater than 
that for suburbs inside Milwaukee County, Milwaukee, or the rest of the state. 
Milwaukee Journal, March 2, 1958, pt. 1, p. 1, col. 1. 

Between 1930 and 1957, the population outside Chicago and Milwaukee 
one yr increased 75% while the cities themselves increased 14%. “Interurbia, 

Changing Face of America,” address by W. C. McKeehan, Vice-President, 
J. Walter T: eee Company, to Association of Commerce, Milwaukee, Wis- 
consin, October 15, 1957. 
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grown during this period. In fact, many of its former residents 
have fled to the suburbs leaving their places to the new arrivals, 
often the underprivileged who move into the city from the South 
or the farm. 

The causes of rapid outward urban expansion are several and 
do much to help gauge the present and future impact of such 
urban growth upon the effectiveness of our century-old form of 
local government. Naturally, the automobile has played a large 
role because it has enabled people to live farther from their places 
of work than ever before. Higher incomes, increased leisure, larger 
families, and changing fashions have all made it popular to live in 
the greenbelt beyond pre-World War II suburbs. The availability 
of federal mortgage credit under the F.H.A. greatly expedited the 
construction of inexpensive homes for individuals who formerly 
would have been considered as part of the rental class.* 

The interplay of these several factors led to a rapid development 
on the urban fringe which assumed an unprecedented pattern 
lacking any definable form. For example, prior to World War II 
urban growth usually occurred through the expansion of an existing 
community along lines which were understandable in terms of 
existing patterns of streets and services. Homes were added at the 
end of trolley tracks and water or sewer mains. In sharp contrast, 
after World War II subdividers generally developed subdivisions 
in a leapfrog manner across the countryside. New factories also 
located far out in the countryside, because zooming labor costs made 
them seek large tracts of land essential to automated one-story 
plants,* and the automobile meant that the labor force could and 
would travel up to thirty miles to work. The result is that now a 
traveler on one road can successively pass a subdivision, farmland, 
a factory, farmland and then another subdivision and never be able 
to tell distinctly where a community begins or ends. This rapid, 
helter-skelter growth has been appropriately dubbed “urban 
sprawl.” 





* Before World War II, a person seldom could purchase a home without 
making a substantial down payment. FHA and “GI” mortgages after World 
War Il ay eliminated the requirement of down payment, and the policy 
of amortizing the principal of government secured mortgages over 30 years all 
but eliminated any differential between rent and the cost of owning a home. 

*A manufacturer owning a five-story 100,000 square foot city plant who 
desires to double his floor space and use a one story plant, finds that, in order 
to provide for parking and future expansion, he will need 25 acres or 50 times 
as much land as existed at his city plant. Such tracts are most usually found 
in the open country. “Interurbia, the Changing Face of America,” address by 
W. C. McKeehan, Vice President, J. Walter Thompson Company, to Association 
of Commerce, Milwaukee, Wisconsin, October 15, 1957. 
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WHAT ARE THE PROBLEMS CREATED THEREBY? 


Although by its nature urban sprawl is completely unplanned, 
nevertheless, the serious problems which follow in its wake do seem 
to occur in some discernible chronological order. I shall discuss 
them in that order. 


Haphazard Exploitation of Land 


The first problem is the effect upon land development. Across 
the countryside we see poorly-planned subdivisions where little or 
no thought has been given to future drainage and sanitary prob- 
lems,5 or to the deterioration of a neighborhood which can be 
caused by the monotonous sameness favored by the absentee builder 
who seeks to economize by using a uniform design throughout the 
subdivision. Frequently, subdivisions have been created in grid 
street style across the side of a knoll with the result that erosion 
along steep streets has clogged up culverts at the bottom of the hill. 
Sooner or later cellars flood and eventually expensive storm water 
drainage projects have to be undertaken at the expense of the 
general taxpayers. New streets constructed by the subdivider are 
often of poor quality and soon have to be repaired or improved at 
great expense by the taxpayers. 

The laissez-faire subdividing of land, where the size of the lot 
or the condition of the soil would have made any impartial expert 
realize that septic tanks would not adequately absorb the effluent, 
has caused unpleasant odors to blight many a neighborhood and 
pose a very real threat to health.¢ Eventually either the local gov- 
ernment installs expensive sewers or the state Board of Health 
orders the installation of such sewers.’ It will be suggested later 
why so many costly mistakes have been made and will continue to 
be made under present conditions. 





* Between 1946 and 1956, 10,000 persons moved into new homes in seven 
communities outside the boundaries of Racine, creating serious pollution and 
drinking water problems. “In so many cases, real estate promoters and corpora- 
tions after a fast buck acquire farms and sell lots without much attention to 
sanitation problems.” Reported statement by Edward A. Krenzke, Racine Coun- 
ty Corporation Counsel, in support of adoption of Racine County zoning ordi- 
nance. Milwaukee Journal, Jan. 8, 1956, pt. 1, p. 24, col. 2. 

*°A serious threat to health exists in the Milwaukce metropolitan area from 
the discharge of untreated or insufficiently treated effluent into creeks and 
water courses. 1958 METROPOLITAN STUDY COMM’N ANN. REP. 22. 

In November 1955, the state Board of Health issued orders to various 
municipalities in the greater Milwaukee area to eliminate certain sources of 

lution, all at a minimum cost estimated to be $125,000,000 by Raymond 
leery, Chief Engineer of the Metropolitan Sewerage Commission of the 
County of Milwaukee. Milwaukee Journal, Nov. 4, 1955, pt. 1, p. 1, col. 8. 
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A common feature of urban sprawl is the development side by 
side of uses which are incompatible with each other. For example, 
one sees filling stations, then a farm, then a subdivision, then a 
roadside custard stand, and then perhaps, a rural office or store, 
and then another subdivision. Such development inhibits the 
development of attractive neighborhoods and a solid tax base.* 

Rapid land development on urban fringes also produces con- 
gestion of automobile traffic all the way from the subdivision to 
the central city. Roads are frequently laid out by subdividers to 
help sell their land without any thought being given to the move- 
ment of traffic. Thus, in some suburban communities today whole 
subdivisions have developed street patterns which do not lead into 
neighboring subdivisions, with the result that fire, police, and 
delivery service is greatly impeded. Furthermore, roads are laid 
out by subdividers and accepted by townships which are not nearly 
as wide as the predictable long-range demands for traffic would 
obviously require. Our inadequate suburban road patterns seri- 
ously overburden the few pre-existing principal traffic arteries. 


The Pyramiding Demand for Governmental Services 


While land development may give rise to the first visual and 
obvious problems arising out of urban growth, certainly the greatly 
enhanced demand for governmental services occurs next. The 
influx of population will immediately create a demand for certain 
services, but the need for many others may not be felt for three or 
four years after the development of such a need first becomes 
inevitable. For example, when new families move into a commu- 
nity their children will have to attend school the next fall, which 
often results in the best known and publicly appreciated effect of 
rapid urban growth. Immense pressure is put upon the school 
system, so that instances occur where children go to school in two 
shifts, where there is substantial overcrowding, and where the 
children are sometimes schooled in temporary structures. 

Road maintenance quite naturally expands contemporaneously 
with the construction of new streets in new subdivisions. Frequently 
the subdivider develops the road at his own expense and then 





*Failure to zone in time is not restricted to Wisconsin. Eighty-five (in- 
cluding some of the most rapidly growing) of the 550 municipalities in the 
New York metropolitan region had no zoning regulations in 1956, according 
to Regional Plan Association. New York Times, June 11, 1956, pt. 1, p. I, 
col. 5. , ; 
*The post-war increase in automobiles, between 1946 and 1955, was 
16,000,000 greater than that forecast in 1946 by Detroit. McKeehan, op. cit. 
supra note 4. . . 
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dedicates it to the township or new local government. Commonly, 
the roads thus developed are inadequate to maintain traffic over 
any period of time and have to be either widened or rebuilt at 
general public expense within a few years after their original 
creation. In many new suburbs only school expenses consume a 
greater share of the budget than do highway maintenance and 
improvement. 

Next comes the demand for police services. Persons who have 
moved to the countryside have usually previously lived in the 
central city and are accustomed to a degree of police protection 
not normally provided by the township into which they move. The 
need for increased fire protection is perhaps felt at about the same 
time because of the high insurance rates generally prevalent in 
rural areas where there is no public water system and because one 
or two disastrous fires initiate a public demand for improved fire 
service. Next come, in no particular order, the extremely expensive 
capital improvements for sewers, water, and major roads. 

At some point, the full-time staff of local government employees 
must be increased and a new municipal building constructed in 
order to administer the foregoing, and many other, services. 


Finance 


The third area in which local problems arise as a result of urban 
growth relates to financing the various improvements which are 
required. It is at this point that the competing interests of the 
school committee, the local person in charge of roads, the police 
and fire departments, those interested in a municipal water system, 
and those more interested in the installation of sanitary sewers, 
come together in competition for the tax dollar. In many suburbs 
schools require as much as two-thirds to three-quarters of the local 
budget with roads being a close competitor. However, as these 
suburbs mature it seems inevitable, from recent experience, that 
capital improvements for water and sewer will take an increasingly 
larger percentage of the total budget. 


LEGAL Toots PRESENTLY AVAILABLE FOR THE 
CONTROL OF URBAN GROWTH 


Land Development Controls 


| een - : : : a alioiggia= ‘dhe —a 
Many legal controls are available in.connection with the develop- 


ment of land which; if properly applied, could go a long way to 
prevent the community from developing in an unorderly or overly 
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expensive way. These local level controls are the power to zone*® 
and the power, through the enactment of subdivision control ordi- 
nances,'' to require that subdividers build streets and locate and 
shape lots in a manner that will minimize the governmental prob- 
lems arising out of the increased population density in the area. 

A further control, developed by the state in order to back up the 
assumed weakness of local planning and enforcement agencies, is 
the requirement that subdivisions not served by a sewer cannot be 
approved without complying with minimum standards established 
by the state Board of Health.1* This requirement undoubtedly 
arose because many communities were not taking adequate pre- 
cautions to establish healthy minimum standards for the installation 
cf septic tanks. Thus, the state in effect withdrew part of the 
ancient delegation of power to the local municipality to manage 
what had been considered a local affair. The same process occurred 
in connection with access to state highways.** Experience showed 
that local communities might not realize the importance of through 
traffic on major state arteries and therefore would permit access to 
that highway at frequent intervals with the result that traffic was 
slowed down. The Bluemound Road in western Wauwatosa, Wis- 
consin, is an example of an unwise development in this regard. 

The enactment of an official map’ is another tool which is 
available to local government and is discussed in detail in another 
article in this symposium.'* The official map has been little used 
in Wisconsin, perhaps because it envisages planning some distance 
ahead of the public awareness of the existence of a problem." As 

® Wis. STAT. § 62.23(7) (1957). 

™ Wis. Stat. § 236.45 (1957). 

“By using a subdivision control ordinance, a community can do many 
things not permitted in a zoning ordinance, such as to require the dedication 


of land for park or school purposes as a condition for subdividing. See UNIvEr- 
SITY OF WISCONSIN LAw SCHOOL AND EXTENSION DIV., WISCONSIN’s NEw SUBDIVI- 


SION LAw (1956). 
™ Wis. STAT. 236.13 (1) (d) (1957); Wis. ApM. Cope ch. H 65. 





™ Wis. STAT. § 236.13 (1) (e) (1957); Wis. ADM. Cope §§ Hy. 33.01-.12. 

* Wis. STAT. § 62.23 (6) (1957). 

“See Melli & Devoy, Extraterritorial Planning and Urban Growth, 1959 
Wis. L. Rev. 55. 

™ See Kucirek & Beuscher, Wisconsin’s Official Map Law, 1957 Wis. L. REv. 
176. For example, one suburb in the Milwaukee community several years ago 
considered the possibility of having Chicago consultants advise on future roads 
in that community which, it was anticipated, would be laid out when large 
farms and estates were broken up. Of course, the pu of that well-governed 
community was to establish a master plan through the use of an official map 
by which persons who might subdivide their land five or fifteen years in the 
future would be guided in the layout of their streets, so that all such subdivi- 
sions would be put together in a well-ordered traffic pattern. So great was 
the misunderstanding by the residents concerning the pu of such an 
official map that it was indignantly hooted down at a public hearing and 
was never adopted. 
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will be noted later, the pressure to spend little for municipal services 
is so great that the services most likely to be sacrificed are those 
which relate to planning for tomorrow, even though those are the 
services which in the long run would do the most to effect tax 
savings. 


Providing and Controlling Services 


The demand for all types of governmental services can be kept 
within limits by the timely application of various controls. For 
example, the fact that schools have absorbed a large part of local 
budgets and have been so closely associated in the public mind with 
new families in new subdivisions, has led to the development of 
indirect methods to control population influx and thereby cut 
down rapid growth in school population. The most popular tool 
in this connection is zoning. Many communities have deliberately 
established large minimum lot sizes for new subdivisions in the 
expectation that if the size is made large enough, then the builder's 
profit in buying land and building homes will be less and he may, 
therefore, pass up the community. 

The subdivision control ordinance and building code can like- 
wise be used to make the building of new homes more expensive. 
The community may require that complete water and sewer mains 
be installed even though there is no water plant or sewage treat- 
ment plant available for connection with these utilities.** Or, the 
subdivision control ordinance may require the dedication of a large 
amount of land for parks or school purposes. In some Wisconsin 
communities the requirement has even been made, though it is 
probably illegal, that $500 per home be dedicated to the capital 
construction of new school facilities. The ways are legion by which 
communities may attempt to curb the influx of the subdivider. 





Such requirements are legal in my opinion if they are reasonably related 
to the sound exercise of the local governing body’s discretion in planning for 
the welfare of its community. Health stands high on the list of objectives for 
the attainment of which municipal powers are liberally construed. Protection 
of the local tax base from inordinate dilution will undoubtedly be recognized 
as a valid objective up to a certain point. See Smith v. City of Brookfield, 
272 Wis. 1, 74 N.W.2d 770 (1956). 

The subdivision control ordinance of the new City of Oak Creek, just south 
of Milwaukee, required in 1956 that the subdivider pay all costs of providing: 
(1) an approved central sewage treatment plant complete with mains and 
laterals so constructed as to tie into a future city sewerage system; (2) a com- 
plete water system including a central well and all necessary lines so constructed 
as to tie into a future city system; (3) Beene awn surfaced roads; (4) storm 
water drainage tile where n , is ordinance was then the most re- 


ecessary 
strictive in Milwaukee County. Milwaukee Journal, Feb. 9, 1956, pt. 1, p. 21, 
col. 1. Hales Corners likewise uires subdividers to install sewers and streets. 
Milwaukee Journal, Feb. 14, 1956, pt. 2, p. 8, col. 5. 
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It is perhaps of great current interest that some curbs on popu- 
lation growth have recently been carried to the courts on the East 
Coast by the frustrated subdivider and in several cases have been 
declared illegal.*® In Wisconsin, thus far, subdividers, when con- 
fronted by a wall of opposition in the form of severe restrictions 
on minimum lot sizes, have tended to go to the legislature and 
require that the power to zone be transferred from the local 
municipality to the county.*° This battle is only in the opening 
stages in Wisconsin and inevitably will end up in the courts and 
legislature. 

Fire protection can be and often is provided through co-operative 
arrangements between communities*! under which one will give 
complete or supplemental fire service to the other. Often they will 
both contract for services from a local fire department. However, 
personality differences and city-suburb animosity often prevent the 
use of co-operative arrangements even in fields where the cost of a 
joint venture is easily allocated. Of course, where such costs cannot 
be easily allocated, co-operation is usually impossible. 

Water services typically require large capital investment. Here 
again we see occasions where two or three communities will band 
together to develop their own water utility and thereby obtain the 
benefit of cheaper rates.?? 

In the case of sewers, the remedy for the problem seems to lie in 
the creation of sanitary districts which cover either that part of the 





%In Abrecht Realty Co. v. Town of New Castle, 8 Misc.2d 594, 167 
N.Y.S.2d 843 (Sup. Ct. 1957), the Town of New Castle tried to limit the number 
of building permits issuable in the calendar year to a certain per cent of the 
average number granted during the preceding five years. The ordinance was 
declared invalid as being beyond the legitimate power of local government. 
In other cases, large minimum lot sizes, or house sizes, have been held illegal 
because they exceeded the “police power” of local government. Levitt v. Village 
of Sands Point, 3 App. Div.2d 679, 159 N.Y.S.2d 5 (Sup. Ct. 1957) (two acres); 
Senior v. Zoning Commission, Court of Common Pleas, Fairfield County, Conn., 
December 10, 1957 (four acres). In Medinger Appeal, 377 Pa. 217, 104 A.2d 
118 (1954), the Supreme Court of Pennsylvania held unconstitutional an ordi- 
nance requiring 1,125 sq. ft. as a minimum buildable house size in one zoning 
district on the grounds that the same ordinance allowed 1,000 sq. ft. in another 
district and thereby established the logical minimum requirement which could 
be substantiated under the exercise of the police power. 

*In 1957, certain realtors in Milwaukee County submitted to the legisla- 
ture a bill which would have transferred the power to zone from the 19 munici- 
joerg to a county commission. The bill attracted considerable support but 
ailed to pass. 

See Wis. STAT. § 66.30 (1957), and The Municipality (League of Wis. 
Municipalities), “Local Intergovernmental Cooperation,”. Oct. 1958, p. 279. 

_ For some time, Whitefish Bay, Fox Point, and Glendale have planned to 
build a egg water system. Milwaukee Journal, March 11, 1956, 
pt. 1, p. 1, col. 2. However, the City of Milwaukee has asked the Public Service 
Commission to require the three suburbs to buy water from Milwaukee’s utility. 
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community which has a greater need at the present or cover more 
than one community, thereby making available the engineering 
and financial advantages of a larger public utility. The Metropoli- 
tan Sewerage Commission of Milwaukee County and the Madison 
Metropolitan Sewerage District in Dane County are examples of 
large sewerage districts in Wisconsin. 


Methods of Financing 


In the financial area, there are many tools available which will 
help cushion the shock created by a rapidly accelerating demand 
for capital improvements. Many new suburbs are composed pri- 
marily of young couples with the now fashionable large broods of 
children. Tax costs for school construction and operation loom 
large.2? To some extent, construction costs can be amortized over 
several years by bond issues, but inevitably the rapid school con- 
struction programs drain the community’s financial ability to pro- 
vide other services. 

Some services can be provided without cost to the general tax- 
payer. For example, the cost of sewer and water mains can be 
recovered exclusively from the property owners benefiting from 
the extension of such services. This can be done through the issu- 
ance of revenue bonds or the levy of special assessments.** Also, 
any community has available to it general obligation bonds which, 
because they apply to the general credit of the community backed 
up by the power to tax, tend to draw a lower rate of interest and, 
therefore, may be more economical than the other methods of 
financing. 

It is also true that in certain areas local governments can obtain 
grants from the federal or state government in connection with 
financing functions in which the national or state government has 
shown a special interest. For example, Section 701 of the 1954 
Housing Act provides that the federal government will grant, 
through the states, to cities having a population of less than 25,000, 
fifty per cent of the cost of planning studies and planning work.*5 








*In Milwaukee County; operating school budgets often include as much 
as 75% for teachers’ salaries. [here is certainly no possibility of economizin; 
on this item unless it be the notion, novel in America, but not in Europe, o 
sending children to school for more than nine months at a time. 

™* By using special assessments, the municipality would have to collect the 
installments on a five or ten year basis and thereby be a banker for the inter- 
vening period. 

* Such grants have been made to over 700 cities in the United States, none of 
which are in Wisconsin. So much red tape is involved in complying with the 
federal requirements that some planning consultants estimate that the red tape 
absorbs 10% of the total professional time devoted to doing the job. 
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In older. and larger cities, of course, there is the urban renewal 
program under the same act whereby the federal government will 
absorb two-thirds of the expense of reconstructing worn-out areas 
in a central city. All are familiar with the federal assistance for 
interstate highways providing 90 per cent of the cost of certain 
parts of highway construction.”® 

In thinking about municipal finance,** many members of local 
governing bodies turn to the possibility of strengthening their tax 
base. This can be done by zoning to attract industry or the homes 
of more wealthy residents. In connection with industry the munici- 
pality can zone in favor of industry, can extend good police, fire, 
and road services to the area in which it hopes to attract industry, 
and can under recent legislation** even acquire land and set it aside 
as a kind of industrial park for future industry. In addition, some 
clearly illegal devices are used to attract industry, such as promising 
to underassess the real estate and personal property of industry in 
return for the construction of a new plant within the municipality.”* 


INADEQUACY OF PRESENT LEGAL TOOLS 


Although one could accurately say that the proper use of existing 
legal tools would be sufficient to answer all of the problems of 
some geographically isolated municipalities, nevertheless these tools 
are inadequate to cope with the problems of urban growth which 
beset those municipalities clustered together in our expanding 
metropolitan areas. In the increasingly rare instances where a city 
includes within its boundaries most of the residences of the persons 
who work in its factories and commercial establishments, it is 





* Federal-Aid Highway Act of 1956, § 108 (e), 70 Stat. 378 (1956), 23 U.S.C. 
§ 158(e) (Supp. V, 1958). 

* Although not particularly related to finance as such, a more hard-pressed 
community may be able to achieve relief by consolidation with a neighbor. In 
the Milwaukee metropolitan area since 1900 at least four suburbs have consoli- 
dated with the City of Milwaukee, usually for that reason. These were the 
City of North Milwaukee, Village of Bay View, Town of Lake, and Town of 
Granville. Two-thirds of the Granville area has thus far been awarded by the 
court to Brown Deer, but litigation continues. 

* Wis. STAT. § 66.52 (1957). 

*It would be impolitic to name specific examples. Consider, however, the 
fact that the assessor who ee the assessment is not required to pass any 
state supervised test as to his competence and is sometimes given the job in 
certain fringe communities as a political reward for help in electing the ap- 
pointing officers. He thus in practical effect is a congenial member of the local 
administration and not the distant quasi-judicial officer which is assumed by 
Wis. Stat. §§ 70.32, 70.34, 70.46 (1957), and related sections of the statutes. 

The fact that these underassessment practices exist is eloquent argument 
in favor of stronger state supervision of assessment, and such has been recom- 
mended by the Metropolitan Study Commission for urban counties. 1958 
METROPOLITAN STUDY COMM’N ANN. . 35. 
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generally possible, both legally and financially, to solve local prob- 
lems through effective zoning, the gradual construction of needed 
sewer and water utility systems, provision for downtown parking, 
and the like. Such communities are found today only where there 
has been little growth. In growing urban centers, the usual picture 
in Wisconsin and elsewhere is a metropolitan community drawn 
together by economic, social, and cultural ties, but at the same time 
divided into a hodgepodge of tiny, separate political subdivisions. 
Thus, while most business and social decisions are made on the 
assumption that the metropolitan area is one compact community, 
power to make political decisions for the same large community 
has been fragmented or “Balkanized” into small units. This decen- 
tralization of political power into smaller units has distinct advan- 
tages, just as a certain decentralization in industry, the army, or 
other institutions encourages local initiative and responsibility. 
But many of the more far-reaching problems facing government in 
metropolitan areas are today of such a nature that they either can- 
not be effectively controlled by each municipality acting separately 
or can be solved separately only at greatly increased expense. 

For example, in Milwaukee County, an area of 240 square miles, 
there are today slightly over 1,000,000 persons living in nineteen 
separate incorporated municipalities who are also subject to some 
thirty-six separate school districts, a county government, and several 
special agencies having various degrees of political independence.*° 
Adjoining or near Milwaukee County are at least six incorporated 
and six unincorporated communities*t which are part of the Mil- 
waukee metropolitan area. This vast area embracing 1,200,000 
persons thinks of Wisconsin Avenue in Milwaukee as “downtown,” 
the Milwaukee County Zoo as their zoo, the Milwaukee Braves as 
their local team, and the welfare of the large concentration of 
industry in the area as the direct or ultimate source of their standard 
of living. Geography, soil conditions, economics, and other factors 
likewise make it impossible to satisfactorily solve sewer, expressway, 
water, and other problems without the use of some modern agency 
of government whose boundaries at least coincide with the area 
from which the problem originates.*? 








* Examples are the Vocational and Adult School Board, the Sewerage Com- 
mission, the Expressway Commission, and the County Parks Commission (which 
is somewhat independent of the County Board). 

* Villages of Thiensville, Menomonee Falls, Butler and Elm Grove; Cities 
of Mequon and Brookfield; Towns of Germantown, Brookfield, New Berlin, 
os Grafton, and Cedarburg. 

"The need for a metropolitan agency to deal with the metropolitan func- 
tions of sewer and the like does not mean that there are not purely local phases 
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In fact, ever since 1921 the people of Milwaukee County have 
from time to time found the traditional form of local government 
to be inadequate for the discharge of some particular function and 
accordingly obtained legislative sanction for the transfer of power 
to some larger existing or newly created agency.** 

Urban sprawl since World War II has greatly increased the 
number of political units which divide the authority to deal with 
problems of a metropolitan nature and thereby decreased the 
effectiveness of local government in those fields. For example, the 
Milwaukee Metropolitan Sewerage Commission’s geographic juris- 
diction at its start included the area in which one could reasonably 
anticipate urban development;** now the automobile has facilitated 
the rapid development of areas lying outside but draining into the 
area served by the commission. The state Board of Health has found 
that a menace to public health is being created by pollution in the 
newly developing areas,** with the result that the legislature will 
be asked to expand the boundaries of the commission to include 
all of the area where metropolitan pollution problems originate.** 





of sewer construction and maintenance which can best be handled by existing 
municipalities. The metropolitan phase of such a function is the “wholesale” 

hase, such as building the treatment plant and designing and laying the giant 
interceptor mains. Purely local street mains are more comparable to the “re- 
tail” function and can well be decentralized so as not to create too large a 
central government. 

* To date, the authority to deal with some phases of the following func- 
tional problems was transferred to the different area-wide agencies, and the 
selection of the officials to manage the agencies has been handled as follows: 
Date Function Body and How Chosen 
1921 Sewer: Construction of sanitary Metropolitan Sewerage Commission 

treatment plant and inter- of three; one appointed by Gover- 
ceptor mains (local mains nor, one by state Board of Health, 
remain within the juris- and one by City of Milwaukee 
diction of the local munic- Sewerage Commission. 


ipali 
tpality) Milwaukee County Board (20 


1921 Ai 

- +e elected Supervisors) 

1934- Parks County Parks Commission of five; 

1937 appointed by County Board but 

eir decisions (except for budget) 

can be overruled by vote of no 
less than %s of County Board. 

1947 Smoke Milwaukee County Board 


Milwaukee County Expressway 
Commission of five appointed by 
Governor. 

™“ Being the northern two-thirds of Milwaukee County. 

1958 METROPOLITAN STUDY COMM’'N, REP. ON SEWACE DISPOSAL IN THE 
MILWAUKEE METROPOLITAN AREA 30. Officials said that certain Milwaukee subur- 
ban areas were “potential epidemic areas.” 

* 1958 METROPOLITAN STUDY COMM’N ANN. REP. 23. 


1953 Expressways 
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Likewise, the power to zone within a community cannot be abso- 
lutely effective if the community on one side of the street zones 
high class residential and the neighboring community across the 
street zones commercial or low class residential. Nineteen commu- 
nities developing separate zoning policies may in aggregate effect 
unwittingly exclude altogether certain types of land use which are 
required by a community of over 1,000,000, such as dumpsites and 
rendering plants, thereby increasing the cartage cost of rubbish 
disposal to all of the citizens in the area. What is happening in 
the Milwaukee area is being repeated in metropolitan areas else- 
where in the United States and on a lesser scale near other cities 
in Wisconsin. 

THE MANNER IN WHICH LOCAL GOVERNMENT Is UNABLE 
To Cope WITH URBAN GROWTH 


No one can measure in concrete terms the extent to which urban 
growth has created new problems or intensified old ones in such a 
way as to place their solution beyond the practical power of local 
governments. However, an examination of the three major causes 
of the failure of local government to solve the problems will at least 
suggest the breadth and depth of the dilemma facing such govern- 
ment today. These causes, which seem to be of equal importance, 
- are: Fragmentation of political power in metropolitan areas; lack 
of adequate financial resources to keep up with the demands of 
services; lack of leadership of the quality and courage needed to 
mount an imaginative and sustained attack on these problems. 


Fragmentation of Political Power 


As already suggested, urban sprawl has pushed the true bounda- 
ries of any growing urban community far beyond the political 
boundaries of the existing central city and has thereby led to the 
dispersion of a population having certain problems in common 
across the boundaries of several municipalities. Some problems 
inevitably leap political boundary lines where communities are 
built up side by side, such as transit, smoke control, sewer, water, 
and certain aspects of zoning. 


State law has in the past done little to prevent the proliferation 
of suburbs surrounding the central city. Although suburbs are both 
inevitable and desirable, it does not follow that their number, loca- 
tion, size, contents, and shape should not be controlled in the 
interest of the entire metropolitan community of which they will 
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become but a small part. For example, eight suburbs were created 
within Milwaukee County between 1950 and 1957,°7 and five will 
have been created along its boundaries between 1954 and 1959 if 
the proposed incorporation of New Berlin is successful.** Of these 
thirteen incorporations, only seven were attacked in court and only 
three reached a decision on the merits.** The others were more or 
less incorporations by default, without any review by an agency of 
the state or a court to determine the wisdom of making such perma- 
nent changes in local political boundaries. These developments 
have been criticized in a previous Law Review article.” A bill will 
be submitted to the 1959 legislature*! which, if enacted, will elimi- 
nate the future creation of unneeded, deficient, or poorly planned 
suburbs. But for many areas, such legislation will be too late. 


The power of local government has been further fragmented 
by the periodic, piecemeal transfers of power from local government 
to separate metropolitan agencies. It is ironic, but true, that the 
historic Wisconsin solution for avoiding the evils of geographic 
fragmentation, nainely consolidation of a particular function in an 
area-wide agency, has in turn created a functional fragmentation 
of certain very important powers. For example, the Milwaukee 
Metropolitan Expressway Commission was created in 1953 because 
it had been proven that the various Milwaukee municipalities could 
not agree on the routes for co-operatively planned expressways 
which would cross their borders. By 1958, the Expressway Com- 
inission had embarked on a program for the expenditure of 
$125,000,000 in local funds, a sum so vast that it may force the 
curtailment of other services which might possibly be of greater 





*= Glendale, Hales Corners, Bayside, Brown Deer, Franklin, Oak Creek, 
Greenfield, and St. Francis. 

*Elm Grove, Brookfield, Mequon, Menomonee Falls, and New Berlin 
(pending). 

*® Glendale, upheld by circuit court; Elm Grove, upheld by circuit court; 
see also In re Incorporation of Village of Elm Grove, 257 Wis. 157, 64 N.W.2d 
874 (1954); Brown Deer, upheld by supreme court in, Jn re Incorporation of 
Village of Brown Deer, 267 Wis. 481, 66 N.W.2d 333 (1954). Legal attacks on 
Oak Creek and Greenfield have not gone beyond the procedural stage and an 
action against Mequon was abandoned in 1957 after the circuit court ruled 
that the referendum could be held. An action against St. Francis was held to 
have been barred by laches. 

“Cutler, Characteristics of Land Required For Incorporation or Expan- 
sion of a Municipality, 1958 Wis. L. Rev. 6. 

“LRL 122, a proposed bill, was drafted by Urban Problems Committee. 
This committee was created in 1957 by Wis. Stat. § 13.55 (1957) to study 
metropolitan problems outside the Milwaukee area The author was privileged 
to be asked to help draft the proposed bill, which will hereafter be referred 
to as LRL 122. 
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benefit to the area than quite so many expressways.** Further, the 
expressways were planned by a commission having a dedicated 
single purpose, the movement of traffic, and may ignore splendid 
opportunities to plan for the increase of industrial strength through 
proper location of expressways. Similarly, the Milwaukee Metro- 
politan Sewerage Commission plans sewers to the year 2000 without 
being compelled to consult with the authorities who have the power 
to determine through zoning just how many persons will live on a 
given acre in the area to be served by sewers. 


This functional compartmentalization of government deprives 
the community as a whole of the power to review competing proj- 
ects in order to determine their aggregate cost and comparative 
need. It also leads to the making of duplicate and/or inconsistent 
planning assumptions in the design of such major expensive capital 
projects as sewers, water, and expressways. 


Lack of Adequate Financial Resources 


Any local official serving a municipality in a metropolitan area 
today will testify that the demands for services and capital improve- 
ments far exceed the reasonable taxing capacity of the local com- 
munity. The reasons for this are various. In part, it is because our 
generation increasingly leans on the government to provide services 
previously performed by individuals themselves. In part, the de- 
mands reflect the fact that entire new communities, developed over- 
night in former farmlands, must build in a few short years the 
capital improvements which older communities spread out over 
a generation or more. Thus, the cost of services rises more rapidly 
than the tax base expands.** Finally, the federal and state income 
tax has siphoned so much money out of the metropolitan areas that 
the traditional methods of municipal taxation, such as the property 





“In the opinion of Hon. Frank Zeidler, Mayor of Milwaukee, the raising 
of $125,000,000 from local sources between 1958 and 1966 plus the raising, 
locally, of $70,000,000 in addition, which will be reimbursed by the state and 
federal governments, will force the cutting of other local governmental services 
and could turn Milwaukee into a “culiural jungle.” Milwaukee Journal, Oct. 
10, 1958, pt. 2, p. 9, col. 1. 


* Between 1948 and 1954, the population of Milwaukee County increased 
10% but local government budgets rose 40%. The expansion in budgets was 
at a rate 15 to 20% higher than the expansion in industrial tax base. Thus, 
taxes rose. 1958 METROPOLITAN SiuDy COMM’N, REP. OF COMM. ON REVENUE 
SOURCES AND DisTRIBUTION. Milwaukee Journal, Nov. 25, 1958, pt. 1, p. 1, col. 1. 
In fact, not all of the rise in local taxes is attributable to the problems of 
urban growth. From 1946 to 1956, state and local government spending in- 
creased 12% per year while the gross national product increased only 6% per 
year. 47 Nat's Munic. REv. 438 (1958). 
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tax,** are quite inadequate to raise ever increasing sums of money 
for schools, expressways, sewers, and other costly services. 


Lack of Leadership 


It is easy to understand how the mounting helplessness of local 
government to solve the more acute problems arising from urban 
growth may have discouraged men of ability from retaining, seeking 
or accepting local office. After all, who wants to undertake a job 
knowing that he does not have the power to accomplish anything 
significant?*® In the last analysis, however, the ability of local 
government to cope with problems depends on the caliber of its 
leadership. For several reasons, some of which are not the fault of 
the local officials in question, local government generally has simply 
not had the type of leadership which it needs in order to keep the 
problems of urban growth as much under control as their existing 
powers permit. There are several contributing factors. 


Public Apathy Toward Local Government 


The voters exhibit little interest in the problems of local govern- 
ment because they consider them humdrum in comparison with 
international, national, or state affairs. They often believe that the 
local government does little more than maintain roads, provide a 
police and fire department, and levy taxes. Few citizens realize 
(and few local leaders have told them) that local government can 
curb the rising tax rate through a willingness to spend money for 
long-range professional planning of the character and pace of its 
growth. Most assume that such growth just happens and, as a 
result, it does. Consequently, there is little interest shown in who 
gets elected to local government and incumbents tend to be easily 


re-elected. 





“The Metropolitan Study Commission concluded: “The property tax has 
been pushed as far as it can go.” 1958 METROPOLITAN Stupy COMM’N ANN. REP. 
$3. Property taxes and other taxes in Milwaukee are both substantially in 
excess of taxes for persons of comparable income in the ten American cities 
of similar size.’ Milwaukee Journal, April 27, 1958, pt. 1, p. 12, col. 1. 

“ Unfortunately, Milwaukee currently is committing a form of leadership 
hari-kari by a foolish rule that it will invite no suburban residents to sit on 
any appointive posts in the city. Thus, men of stature who have large bus- 
inesses or other responsibilities in the city are more apt to devote their time 
to such problems as a suburban dog ordinance rather than advising on any 
of the major problems facing Milwauxee, such as industrial redevelopment, 
urban renewal, traffic, and downtewn parking. Milwaukee seems to say: “We 
won't trust your judgment or ask your advice if you live in a suburb even if 
your business is located in the city.” The problem is critical because men and 
women with the greatest ability, —T and zeal for volunteer community 
work seem to have moved to the suburbs long ago. 
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Also, in the heavily fragmented areas, it is not uncommon in this 
day of the automobile for citizens to form their friendships with 
persons in half a dozen different communities. In fact, many of 
their closest friends may not live in their suburb. At a social gather- 
ing there will be less discussion of local officials if most of those 
at the gathering are not represented by the same local officials. 
We thus have a fragmentation of the electorate** which contributes 
to the apathy toward local government and makes the competition 
for elective office that much less exacting. 


Lack of Appeal of Local Office 


Voter apathy, of course, connotes the lack of prestige with which 
the local government job is held by a majority of voters. The office 
is additionally unattractive to some because of the extremely long 
hours of virtually free service which are demanded of those willing 
to serve municipalities on the urban fringe. It is not uncommon for 
aldermen, trustees, or supervisors in municipalities suffering from 
rapid growth to attend two meetings a week until midnight and 
devote many other hours a week listening to the complaints of 
constituents and contacting the local staff. 


The Limitations of Part-Time Office 


* Most governments of the urban fringe are managed by a govern- 
ing body of part-time, elected officials. As the problems of govern- 
ment become ever more complex, it is increasingly more difficult 
for part-time officials to master the technicalities of such highly 
specialized fields as land planning and municipal finance. This 
difficulty can be overcome if the governing board is willing and 
able to seek the advice of career personnel in these various fields. 
Yet, only 5 municipalities of the 106 located in south-eastern Wis- 
consin have retained planning consultants on a permanent basis,*’ 
even though there exists no career man who, if wisely used, could 
do as much as the professional planner to moderate the impact of 
urban growth. 





“Much of the apathy toward local government arises from the fact that 
local leadership is so split up among various jurisdictions that the public often 
does not know the names of its local officials. A nationally prominent authority 
in this field is blunt: “Automatically we split up the leaders and water down 
the statesmanship when we split up the jurisdictions.” Gulick, Changing 
Problems and Lines of Attack, 1957 Gov't AFFAIRS INSTITUTE 18. 

Vol. 46, Bull. No. 1, Citizens Governmental Research Bureau, Inc., Mil- 
waukee, Wisconsin, appearing as an appendix to 1958 METROPOLITAN STUDY 
Comm’N REP. ON REGIONAL PLANNING ISLATION, COMM. ON LAND USE AND 
ZONING. 
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The Crisis of Rapid Growth 


Many municipalities on the urban fringe have grown so fast and 
the number of problems requiring solution has become so great 
that officials are put under great continuing pressure which leaves 
them tired, frequently harassed, and not able to give all matters 
the thorough study and quiet deliberation which they might other- 
wise devote to them. There sometimes develops a psychology almost 
akin to the battlefield—that the first solution available must be 
adopted in order to get on to the next problem. 


The Time Lag in Changing Personnel 


Many townships were capably governed in their rural days by 
farmers and small businessmen. As the new subdivisions develop, 
city folk inundate the town, bringing new and challenging prob- 
lems. Existing officials often do not diagnose these problems until 
it is too late for the cure. By the time the new suburbanites seize 
control of the local government, their community has already taken 
form, often in some most regrettable helter-skelter way under the 
laissez-faire, inactive government of the disappearing farmer group. 
The new community has been scandalously undergoverned at its 
formative stage, and by the time this fact is gradually perceived by 
the officials, it is often too late to undo many of the early costly 
mistakes. The eventual cost in taxes for these mistakes will prob- 
ably run into many millions of dollars in the Milwaukee region 


alone. 
The Personnel 


Although many local governments are run by men of ability who 
unselfishly work long hours for quite inadequate public recognition 
of their very real contribution, there are even more governments 
on the urban fringe where major permanent decisions are made by 
men of the most limited ability or training. While ability in politics 
and business are by no means interchangeable,** it does not follow 
that a janitor or filing clerk will be well-qualified to comprehend 
and solve major problems of scheduling capital improvements run- 
ning into millions of dollars. Yet, it has been quite common for 
men of no visible mental ability or courage to be responsible for 
making decisions of that magnitude.*® If they do not realize their 





“The bright, courageous, and brusque prototype of Robert Moses of New 
York City is needed but usually does not get elected, and becomes so controver- 
sial as to be ineffective, or is soon retired to private life. 

* Actual experience in working on one or more problems with over 30 
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own limitations, they will often make major decisions without 
obtaining necessary engineering, planning, or legal advice; if they 
do realize their limitations, they may go too far in the other direc- 
tion and delegate policy making to one strong adviser, like the 
attorney, clerk, or engineer. Perhaps half the governments on the 
fringe of Milwaukee at one time or other have leaned heavily on 
one adviser, and he, in turn, was not always qualified in the areas 
where he was asked to make decisions. 

Unfortunately, the elected officials often feel it wise or politi- 
cally necessary to keep their full-time administrative staffs down to 
such a size that it results in serious understaffing. Administrative 
staffs in the urban fringe are often of very high quality and yet 
pitifully undermanned. More clerical help, building inspectors, 
engineers, and planners would enable the elected officials to be 
under less pressure and to better cope with the many problems of 
rapidly growing municipalities. Understaffing is probably the most 
consistent mistake made by governments on the urban fringe and 
is false economy of the worst sort because it leads to irretrievable 
mistakes in connection with zoning, subdivision control, and capital 
improvements, which are apt to cost far more than the salaries 
saved. 


PossIBLE SOLUTIONS 


If local government as now constituted cannot satisfactorily cope 
with the problems of urban growth, what changes would improve 
the situation? In many states, at this moment, students of govern- 
ment are earnestly searching for an answer to this difficult question. 
Most believe our local government to be outmoded, but few agree 
on the solution. Many, like the author, find that their choice of a 
favorite solution changes from time to time as the entire vast field 
is given further local and national study. Therefore, at the con- 
siderable risk of submitting tentative conclusions which may need 
to be modified later, the following discussion of possible solutions 
is presented. 

In essence, a solution in order to be successful ought to meet 
three standards: 

1. Does it give to the agency of government having responsibility 
for a problem jurisdiction over a geographic and functional area as 





municipalities in four counties has unfortunately afforded many examples, 

especially with towns which were in their last three years of existence before 

being absorbed by oye or annexation. The extremely unqualified 
than the exceptionally qualified. 


are far more numerous 
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large as the problem, without excessive functional fragmentation? 
2. Does it provide adequate financial power? 
3. Does it realistically and democratically provide for attracting 
leadership of the caliber required to deal with the true magnitude 
of the problem? 


Establish Advisory Planning for Economic and 
Geographic Regions 

Within Wisconsin there are several regions, often consisting of 
several counties, where economic, natural, and social conditions 
establish an interdependence of such a degree that major planning 
mistakes in one part of the region can have an effect upon people 
living miles away in some different city or town in the same region. 
Because such regions do not necessarily follow county lines and 
because the county presently has no power to advise incorporated 
municipalities within its borders, it seems desirable, and the legis- 
lature agreed in 1955,°° to provide for the establishment of regions 
whose precise boundaries are determined by the degree of current 
interdependence of the constituent municipalities. Such regions 
would have advisory planning commissions to develop advisory 
master plans for formulation of governmental policy toward the 
development of the regions. 


Require Official Bodies to be Advised by Regional Planners 


At present, various departments of the state government have 
an enormous impact upon the development of entire regions by the 
decisions they make. For example, the state Highway Department, 
by determining the layout of future highways and expressways, 
virtually “plans” much of a region.*? Yet, the department is not 
now required to listen to any local or regional advice concerning 
the effect of new highways upon the development of industry, resi- 
dential areas, and other areas directly affected by improvements in 
automobile transportation. State departments are now organized 
into regions for administrative decentralization. Such regions 
should be tied in with any future regional planning commissions 
that may be established. Otherwise the commission’s suggestions 
may only be frustrated by state action at variance with its recom- 
mendations. 


” Wis. Stat. § 66.945 (1957). 

" Another article in this symposium discusses in detail regional planning 
commissions. See Melli & Devoy, Extraterritorial Planning and Urban Growth, 
1959 Wis. L. REV. 55. 

. The location and de of an ex way can tly stimulate future 
industrial or residential Srvslopanent. Fag oar 
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Modernize County and Town Government 


This article will do no more than mention the problem of the 
county-town form of government and its need for modernization, 
as this subject is covered in detail elsewhere in this symposium.** 
In urban areas, county boards of nearly sixty supervisors sitting as 
a committee cannot possibly effectively supervise the development 
of towns under their jurisdiction. Major reforms are needed here.* 


Curb Unnecessary Municipal Corporations 


We should limit future incorporation of new municipalities to 
those which have the size, location, shape, and resources to make 
their incorporation in the public interest. As indicated above, a 
bill doing just that will be presented to the legislature.*5 


Limit Future Annexations 


The “Balkanization” of our metropolitan areas has resulted not 
only from new incorporations, but also from annexations to existing 
municipalities of tracts of land which, in some instances, should 
have been attached to another municipality or left alone.5* Many 
of these large scale annexations have either been approved by the 
courts on the basis that the decision to annex is political and beyond 
judicial review,*’ or have not been challenged before any impartial 
agency. A new bill to be presented to the legislature will provide 
that all annexations over one square mile must be approved by the 
state director of regional planning and a court.** 





™See Donoghue, County Government and Urban Growth, 1959 Wis. L. 
Rev. 30. 

“For example, a distinguished committee of Madison residents urged the 
adoption of an urbanized form of county government as the best solution to 
Dane County’s metropolitan problems. REPORT OF THE SUBCOMM. ON GOVERN- 
MENTAL AND ADMINISTRATIVE PROBLEMS, METROPOLITAN DEVELOPMENT COMM., 
City of Madison, April 1958, at 48 (Prof. J. H. Beuscher, Chairman). The 
second choice recommended was the adoption of the Toronto-type federated 
form of government. 

*LRL 122 provides that all incorporations must be approved by a court 
and the state Director of Regional Planning. The court would review compli- 
ance with absolute standards and the regional planning director would review 
the administrative question of whether the incorporation is in the public 
interest in the light of the level of governmental services needed in the area, 
the level which could be 2fforded by the tax base of the particular area, and 
the effect of the incorporation on the ability of the remainder of the town to 
supply services necessary to it. Also, in metropolitan areas, the director will 
make findings as to whether the proposed incorporation would so fragment 
local boundaries as to impede the solution of metropolitan-wide problems. 
See proposed 66.015 in LRL 122. 

See Cutler, Characteristics of Land Required for Incorporation or Ex- 
pansion of a Municipality, 1958 Wis. L. Rev. 6, 31. 
= Zweifel v. City of Milwaukee, 188 Wis. 358, 206 N.W. 215 (1925). 
™ See § 66.021 (11) proposed by section 8 of LRL 122. 
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Consolidate Existing Municipalities 


On rare occasions, neighboring municipalities have decided to 
use the statutory authorization to consolidate. Section 66.02 of the 
statutes requires a two-thirds vote of the full membership of each 
governing body before the matter can be submitted to a referendum 
where a favorable majority is required in each municipality.” 
Perhaps the state or some local regional agency should be allowed 
to recommend consolidations which appear to be in the public 
interest, leaving to the voters in each municipality the final decision 
on consolidation. This is now being done in the drive to consolidate 
the state’s excessive number of school districts.®° 


Continue Functional Consolidation 


It seems desirable to continue the present trend of removing from 
the control of local governments the power over specific functions 
they are unable to satisfactorily exercise alone. However, serious 
consideration should be given to the danger of overdoing functional 
compartmentalization through a process of putting function A in 
agency A, function B in agency B, and so forth, until there is in a 
geographic area no centralized body which the electorate can hold 
responsible if the separate agencies do not co-ordinate their 
activities. 


Establish Metropolitan Federated Government 


It seems inevitable that a new form of metropolitan government 
will have to be developed for the discharge of certain specified 





® Not too long ago the Mayor of Milwaukee favored the absorption of all 
suburbs into the central city. Milwaukee Journal, May 20, 1956, pt. 2, p. 1, 
col. 2. The Milwaukee Journal described this attitude and the wait-and-see 
attitude of the suburbs as “one of the chief iropediments to creation of eftec- 
tive metropolitan government.” May 26, 1956, pt. 1, p. 1, col. 1. The suburbs 
greeted a formal request of Milwaukee for consolidation with silence and occa- 
sional denunciation. Milwaukee Journal, Aug. 7, 1956, pt. 3, p. 14, col. 1. 
More lately, Mayor Zeidler has switched to advocacy of a federated form of 
government in which metropolitan functions only would be handled by a new 
area-wide government, which would not be Milwaukee County. Milwaukee 
Journal, Sept. 2, 1958, pt. 2, p. 1, col. 1; Oct. 22, 1958, pt. 1, p. 1, col. 8. The 
suburbs seem to be moving in the same general direction. A suburban leader 
recently predicted that the Milwaukee suburbs would support the creation of 
a metropolitan authority to administer sewer, water, expressway, and other 
metropolitan functions provided that the “vast reservoir of municipal govern- 
ment [was] kept intact by the a cities and villages.” George Schmus, 
Secretary, Municipal League of Milwaukee County, an organization of suburbs, 
in the Milwaukee Journal, Nov. 25, 1958, pt. 1, p. 18, col. 1. Mayor Zeidler of 
Milwaukee replied that he favored legislation “chartering a new, enlarged city 
—call it what you will—to include all the or communities in the 
Milwaukee area.” Milwaukee Journal, Nov. 26, 1958, pt. 2, p. 1, col. 8. 

© Wis. STAT. § 40.03 (1957). ee 2 
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functions in metropolitan areas which are not coterminous with 
one county. This will be especially true where the number of func- 
tions requiring transfer to a metropolitan agency are so numerous 
that they should not be handled by a series of totally independent 
metropolitan agencies. Thus, a metropolitan government has a 
great advantage over a collection of independent one-purpose 
agencies because it can have an integrated budget for all metro- 
politan functions, thereby permitting a co-ordinated decision on 
the expenditure of funds for costly local services. Also, as has hap- 
pened in California, the number of independent agencies can be- 
come so great as to bewilder the public and cause the agencies to 
lose public understanding and support. A federated government 
enables the public to hold one central group responsible for metro- 
politan affairs. In fact, the metropolitan federation of Toronto and 
twelve suburbs, which has been in operation since 1954, has been 
found “sound and practical” by a Province of Ontario Commission 
of Inquiry.** 

On the other hand, one possible disadvantage with a new metro- 
politan government is that it may not be as certain to attract leaders 
of the same caliber as seem to have become available for the tradi- 
tional one-purpose agency. Public opinion has occasionally sup- 
ported filling such one-purpose “engineering” agencies by executive 
appointment, whereas it might not do so for a federated metro- 
politan government. Furthermore, it is doubtful whether top-level 
community leaders would be willing to run for office in the metro- 
politan governing unit. 





@ The report to the Lt. Governor of Ontario in May 1958 said, among other 
things: 
“It has been beyond question that with the development of a wider 
understanding of the basic 2 of the legislation on the part of 
the citizens, together with the able and constructive leadership of the 
Metropolitan Chairman and the persistent and sincere efforts of the 
elected representatives, great progress has been made in removing the 
serious obstacles to the economic growth and development of the area 
which seemed insurmountable under the former outdated system of 
rigidly divided jurisdictional areas and an equally rigid and unbalanced 
distribution of taxable resources.” 
I METROPOLITAN AREA PROBLEMS 3 (1958). Luther Gulick recommends the 
adoption of a metropolitan federated government: 
“The Metropolitan Council would deal with the common resources, in- 
cluding water supplies and pollution control, it would adopi the min- 
imum service standards, as in health, fire protection and crime control, 
it would develop and prescribe the general skeleton of the highway and 
transportation system in balance with a general plan for land use control. 
It would be the coordinating agency for civil defense. It would spread 
the costs of these activities to the entire region in accordance with its 
defined fiscal powers.” 
Gulick, Changing Problems and Lines of Attack, 1957 Gov't AFFAIRS INSTITUTE 
27. we 
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Improve Leadership 


The reorganization of the structure of local governments may be 
enough to make the jobs carry more prestige and thereby attract 
better men. Any metropolitan government should attract men of 
high caliber because it would have the power to accomplish a real 
service for a very large and important area. However, because the 
importance of leadership is so critical, major thought should be 
given in drafting any proposed legislation to attracting better men 
to local governmental positions.* 

It has been suggested that Wisconsin consider the desirability of 
revising its ban on party politics in local government. They point 
out that although there is, as popularly stated, “no Republican or 
Democratic way to build a road,” the present system without party 
allegiance often means that the local board of aldermen becomes 
a group of individuals who feel less responsible to act as a team 
and produce worthwhile legislation than would a group responsible 
to a party. For example, in Milwaukee it was widely assumed that 
urban renewal had substantial public support and, yet, for a time 
members of the Common Council of the City of Milwaukee seemed 
to do.just about everything inconsistent with acting on the subject.* 





©The increasingly effective use of “bullet” votes by pressure groups in 
large cities makes it more difficult for men to get elected who have the courage 
to say “no” to these groups when they urge their self-interest upon the deter- 
mining local body, such as a pay raise for unionized government employees, 
or a revision of the building code cr government contract to “build in” feather- 
bedding at public expense for a requesting craft union. 

Naturally there are pressure groups other than the two ty of unions 
suggested. Taxpayer groups are sometimes little more than a cloak for some 

up of selfish real estate interests. But the unions have, through the power 
of the ballot box, had relatively more power than other pressure groups in 
metropolitan areas. Another type of often successful pressure group is the real 
estate developer. Howard Gregg, Milwaukee County Park Commission man- 
ager, has said that the City of Milwaukee did not zone as to require adequate 
width on lots because “the builders came in like charging bulls” and talked 
the Common Council out of enacting a proposed ordinance. FHA officials 
agreed lots were too narrow in the Milwaukee region. Milwaukee Journal, 
March 16, 1958, pt. 7, p. 1, col. 8. 

Perhaps including the central city and many suburbs in one voting area 
will tend to more evenly equalize the strength of the various pressure groups 
and therefore avoid the election of “popular” patsies to the new posts. 

* Milwaukee Journal, Feb. 14, 1958, pt. 1, p. 1, col. 5; Feb. 15, 1958, pt. 1, 
P- 1, col. 1; Feb. 19, 1958, _ 1, p. 1, cols. 2-3. A Protestant Bishop and a 

tary of the Milwaukee County CIO both stated that the Common Council 
were not acting to back up urban renewal in the way the majority of Milwaukee 
residents desired. Milwaukee Journal. Feb. 22, 1958, pt. 1, p. 16, col. 1. 

Fortunately, there is a = awareness in Wisconsin and across the nation 
that the structure of local and state government needs overhauling in order 
to cope with the new problems in metropolitan areas. Many metropolitan 
centers have just changed or are proposing change in the structure of local 
ogee such as Miami, Florida (urbanized Dade County government, 

957), Cleveland, Ohio (urbanized county to be voted on in 1959), Seattle, 
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Perhaps if one political party had been in control of the council, 
it would have seen the importance of the issue and brought party 
pressure to bear upon the aldermen to act as the public desired. 


In any event, the path toward a solution to the problems of urban 
growth seems to require modernization of local government in a 
way that will give sufficient authority to those who bear the respon- 
sibility for solving metropolitan problems, so that the job can be 
adequately done. At the same time we must try to assure that any 
new positions will be filled by men of the high caliber required for 
such truly important public service. 





Washington (metropolitan district for sewer and water adopted 1958), and 
New York City (tri-state transportation agency and Metropolitan Council now 
being actively debated at legislative and gubernatcrial level) Governors Nelson 
Rockefeller in New York and Gaylord Nelson in Wisconsin made a major issue 
in their election campaigns of the need for overhauling state government and 
giving more attention to urban area problems. 








County Government and 
Urban Growth 


James R. DonoGHUE* 


In Wisconsin, as elsewhere in the nation, the county continues 
to display a persistent and lively vitality making false prophets of 
those who said that it would not long be with us. Indeed, far from 
disappearing, it now plays an increasing role in a broad range of 
activities. As always, the county remains a double duty unit of 
government. It looks toward the state capitol and the distant gov- 
ernmental departments whose agent it is and, at the same time, it 
looks toward the locality and the citizens thereof whose servant, 
protector, and benefactor it set itself out to be. 

For at least a half-century, the shadow of this contradictory gov- 
ernmental unit has fallen across every metropolitan area in the 
United States. If we define the urban problem as being that of 
securing more effective government in built-up areas, how shall we 
appraise the county? Is it, as many have said, an anachronism in 
the urban environment fit only for a residue of duties related to 
courts and record keeping? Or, is the county a starting point for 
metropolitan reorganization, not what we might want to begin with 
ideally, but at least an entity which has withstood the ravages of 
time and social change? 

The status of the county is by no means a new problem, but since 
the end of World War II it has acquired a sharpness of focus. The 
precipitating factor has been the unremitting expansion of the city 
into the countryside. The automobile and the government under- 
written mortgage have about wiped out the old, easy distinction 
between city and country, at least around large urban centers. 

Wisconsin county experience is not unique; most of the problems 
that exist elsewhere show up here. Thus, a close examination of 
the nature of the problem in this state, and the issues and alterna- 
tives involved, may prove useful not only to our own citizens and 
officials but, one might hope, to their counterparts in other states 
as well. 





*B.A. 1938, M.A. 1940, Univ. of Pitt; Ph.D. 1949 U.C.L.A.; Research 
Associate, Institute of Local and State Government, Univ. of Penn., 1946-1947; 
Director, Bureau of Government, University Extension Division and Prof. of 
Political Science, Univ. of Wis., 1948—. 
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POPULATION GROWTH AND THE URBAN-RURAL BALANCE 


The character of the urban problem in the nation has been 
shaped by the familiar and massive forces of population increase, 
rural-to-urban migration, depression, war, prosperity, and techno- 
logical change. As of mid-1957, the total population of Wisconsin 
was estimated to be 3,805,050 persons, or 370,475 more individuals 
than in 1950.1 This increase averages out to more than 50,000 
persons each year since 1950, or a gain of over 10 per cent for the 
period, and mainly reflects the excess of births over deaths.? All 
indications are that this rate of growth will continue and that by 
1960 Wisconsin will have a population of more than 4,000,000. 


Since statehood, there has been a steady shift in the number of 
people living in urban places, as well as an increase in the total 
number of such urban places. By 1930, the urban portion of the 
total population had passed 50 per cent and by 1950 had reached 
55.5 per cent. The dimensions of the urban increase is indicated 
by the fact that the state as a whole increased 78 per cent from 1900 
to 1955, but urban growth went up over 163 per cent. For the 
period 1950-1957, the main portion of population increase, both 
in absolute numbers and in per cent, took place in the 15 most 
populous counties, all of which gained more than the estimated 
state average (10.8 per cent).? These largest counties accounted for 
about 65 per cent of the state’s 1957 population. By contrast, only 
6.3 per cent lived in the 20 smallest counties. Geographically, the 
main areas of urbanization lie southeast of a line drawn from 
Green Bay through Madison, with the heaviest concentration in 
the Southeast corner of the state centering on Milwaukee. Only 3 





11957 Wis. STATE Bb. oF HEALTH, PUBLIC HEALTH SrTatistics 2. These 
figures are based on estimates as of July 1, 1957, prepared by Professor Douglas 
Marshall and his associates in the Department of Rural Sociology, College of 
Agriculture, University of Wisconsin. 

*Among the states Wisconsin ranks about midway in growth since 1950. 
Certain western states have gained spectacularly—California (26.9%), Arizona 
(41.0%), and Nevada (54.6%). Among states in the upper midwest up to mid- 
1956, Wisconsin (9.6%) gained less than Michigan (13.09%), but more than 
Illinois (8.3%), Iowa (2.7%), and Minnesota (8.7%). U.S. Bureau ov CENSUS, 
CURRENT POPULATION REPORTS, POPULATION ESTIMATES, Series P-25, No. 148. 
November 18, 1956, at 3. 

* Marshall & Marfyak, Selected Population Characteristics of Wisconsin 
Counties, 1950 and Selected Data for 1954 and 1957, August 15, 1957 Bulletin, 
a of Rural Sociology, College of Agriculture, University of Wisconsin, 
Table 3a. 

The 15 largest counties, in order of estimated 1957 population size, are: 
Milwaukee (993,400), Dane (205,500), Racine (138,800), Waukesha (123,800), 
Brown (119,500), Rock (113,000), Winnebago (100,200), Kenosha (97,300), She- 

ygan (91,800), Outagamie (91,000), Marathon (88,400), Manitowoc (73,200), 
Fond du Lac (73,000), LaCrosse (71.000), and Eau Claire (61,000). 
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of the 15 largest counties lie outside this triangle. Urbanization 
has thus had a selective impact. Waukesha County, for example, 
has had a population gain of 44.1 per cent since 1950, with the 
major part of this gain occurring in the eastern belt of townships 
adjoining Milwaukee. 

Urbanization in Wisconsin is selective in yet another aspect. 
Only in the Milwaukee area has it reached the size and complexity 
of the large metropolitan areas elsewhere in the United States. 
Outside Milwaukee the urban clusters are smaller and therefore 
presumably less complex. Yet urbanization has proceeded in many 
of these places to the point of public concern.‘ 

Wisconsin has always ranked near the top among the states in 
the number of local governmental units. As of 1957, there were 
5,731 units of government, with Wisconsin having the dubious 
honor of having the highest average number (81) of local govern- 
ments per county.’ The Wisconsin county follows the customary 
model; it is a participant in the local government process as well 
as an intermediary between the state and the locality, its role in 
the latter capacity being characterized by a degree of integration 
that is unusual among the states. 

Wisconsin's 71 counties differ widely among themselves in almost 
every particular. In area they range from Marathon with 1,603 
square miles to Ozaukee with 236. Milwaukee has 993,400 people, 
Florence has 3,450, with the median county, Trempealeau, having 
25,700. They vary in economic resources. Milwaukee in 1957 had 
a full value asssessment for property taxes of more than $5 billion; 





*A concise summary of the major aspects of the urban problem in Wis- 
consin, as they appeared at the beginning of 1958, is contained in Staff Rep. of 
the Urban Problems Comm., Wisconsin Legislative Council, Publication No. 
59-8, February 1958. 

The Governor's Study Committee on Problems of Urban Expansion was 
one of two study agencies established by the 1957 legislature. Wis. Laws 1957, 
ch. 544, Wis. Stat. § 13.55 (1957). It was given the mission of studying urban 

roblems outside Milwaukee County. A Metropcelitan Study Commission was 
established for the Milwaukee County area. Wis. Laws 1957, ch. 421, Wis. Stat. 
me (1957). Originally a single study commission was proposed but conflict 

tween Milwaukee city and suburban interests led the legislature to set up 
two separate bodies. 

In Madison, the mayor’s Metropolitan Development Committee made a 
study of the problems of that area. REP. OF THE MADISON, WIS. METROPOLITAN 
DEVELOPMENT COMM. (April 1958). The committee devoted considerable atten- 
tion to the role of Dane County in the Madison metropolitan area. In other 
areas similar efforts got under way. The county governments authorized a study 
of county government and the problems of urban expansion, to be made by 
the Bureau of Government of the University of Wisconsin. 

5U.S. Bureau OF THE CENSUS, 1957 CENSUS OF GOVERNMENTS, Vol. 1, No. 1, 
Washington, D.C., 1957, at 7. These governmental units follow the traditional 

ttern—as of 1957, 574 municipal units in the urban areas, 1,276 towns in the 
rural and urban-fringe areas, 3,/58 school districts, and only 78 special districts. 
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Florence had a little more than $7 million. Several counties are 
highly industrial, but most are not. Kenosha, for example, had 
54 per cent of its work force engaged in manufacturing in 1950, 
whereas Vernon had only 4.9 per cent. 

Despite individual differences, it is possible to discern certain 
natural groupings among them based on measures that relate 
directly or indirectly to urbanization. In a class by itself is Mil- 
waukee, which is not only four times as large in population as the 
next nearest county, but has all the complexities that stem from 
very large size. Next is a group of 14 counties, ranging in popula- 
tion from 61,100 to 205,500, which are distinguished by such com- 
mon elements as at least one large urban center and a moderate to 
large industrial base.* Finally, there are the remaining 56 counties. 
This group as a whole, tends to be mainly rural and non-industrial 
in character. Members of the group which lie adjacent to the larger 
cities possess some of the characteristics of the urban counties. Yet, 
most members of this group fit the historic model of the Wisconsin 
county and the conditions for which it was designed. By the very 
same token, the 15 counties in the other two groups define the scope 
and nature of the urban problem in Wisconsin as it relates to county 
government. 

Recognition of the differences among the 71 counties lies at the 
heart of the urban-county problem. Municipalities, however, they 
differ with one another, particularly in size, are at least alike in 
that they are all urban in character. This is not so with the coun- 
ties. The range of differences among counties is significant not 
only in size but in kind. No county is in itself homogenous, except 
perhaps Milwaukee which is all urban, and Florence and Forest 
which are so predominantly rural as to be undifferentiated. 

A few other points can be noted in this review. The county 
appeared in Wisconsin prior to statehood and has always occupied 
a position of peculiar importance. The process of county creation 
was well under way by 1848, at which time there were 29, and had 
run full course by 1901 when the last one (Rusk) was set up.’ 
Gradually, counties were laid out according to arbitrary surveyor’s 
lines and not according to anything like a “natural community.” 





* Marshall & Marfyak, op. cit. supra note 3, passim. See also, by same 
authors, Wisconsin County and Economic Area Data, 1940-54 September 15, 
1957, and How Wisconsin’s Population ‘Is Changing, October, 1957, Bulletins, 
Department of Rural Sociology, College of Agriculture, University of Wisconsin. 

*The process of county creation may not be entirely over. There seems 
to be a tT that the Menominee Indian Reservation will be created as 
the 72nd county by the 1959 legislature incident to the termination of federal 


conirol of the Reservation. 
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County creation was marked by a prolonged struggle over the kind 
of system to be established. The resolution of the struggle in the 
1870’s in favor of the supervisor plan, resulted in a system which 
has given the local units a place of special importance in county 
government, since the county board of supervisors is made up of 
representatives from the local units. In practice, some of the more 
influential county supervisors also sit in the state legislatures as 
well. Thus, there has always been a close integration among gov- 
ernments at all levels, especially in the rural areas, with the county 
as the junction point. Consequently, the legislature has been espe- 
cially sensitive to county interests. 

From the beginning the county was regarded both as a sub- 
division of the state government and as a local unit. As a state 
agent, the county was given many tasks—to enforce laws, supervise 
and conduct elections, collect taxes, and to administer significant 
portions of the state’s programs in the field of highways, public 
welfare, and education. Over the years, major shifts have occurred 
in the amount and kind of delegation, and within recent years the 
state has tended to assume more responsibility itself for the per- 
formance of functions, many of which have a particular impact 
in urban areas. Like other states, Wisconsin has moved the adminis- 
tration of many state tasks directly to regional or district offices of 
state departments. In the nature of things, this tends to diminish 
the importance of the role of the county as agent of the state. Yet, 
despite these developments, Wisconsin is notable among the 49 
states for the. amount of the governmental burden still assigned to 
counties. 

As a local unit, the county has been authorized to perform a 
steadily lengthening list of activities, so much so that the 1947 
Joint Interim Committee characterized the county as an “impor- 
tant” unit of local government.’ 

Another measure of the response of county government to change 





’Wis. Lecis. Rep. oF joint INTERIM ComMM,. ro StUupy County Gov't 7 
(1947). Some measure of the growth in county tasks since founding is shown 
by counts of the number of separate, identifiable activities performed by coun- 
ties. 1955 study revealed that between 1835 and 1955 the number of separate 
activities eee by Milwaukee County had risen from 26 to 219, with 
almost half of the total added since 1920. Citizens Governmental Research 
Bureau, Inc. Milwaukee, Wis., Milwaukee County Government is 120 Years Old, 
Vol. 43, No. 8, Bulletin Series, August 25, 1955. A similar survey currently 
underway for all counties of the state identifies more than 300 separate activ- 
ities performed by counties. No other county performs as many as Milwaukee, 
but preliminary returns indicate that the larger counties perform a surprisingly 
wide variety of tasks. A sizeable portion of these tasks was added after 1935 
and especially after 1945. 

















January] COUNTY GOVERNMENT 35 


is shown by increases in the level of spending, as measured by 
property tax levies, which since 1940 have accounted for slightly 
more than 60 per cent of the tax revenue available to counties.® 
Some portion of this increase is clearly attributable to increases in 
the price level, but the major portion of it seems related to increases 
in the number of activities and in the scope of operations. The 
extent to which this increase is associated with urbanization is 
indicated in the following figures: 


County Property Tax Levy Per Cent Increase 








1940 1950 1957 1940-50 1950-57 
(in millions) 
Milwaukee County .......911.7 $24.3 $40.0 107.6% 64.6% 
14 Urban counties.......... 10.6 Ae 27.5 66.7 55.3 
56 Other counties.......... 14.8 27.3 $2.9 84.5 20.5 
All Counties .................. $37.1 $69.3 $100.4 86.8% 44.9% 


Source: Wisconsin Department of Taxation property tax bulletins for the years 
indicated. 

Full value assessment figures yield similar conclusions. As of 
1957, there was an almost perfect correlation in the ranking of the 
15 largest counties in population and in assessed valuation. By 
far the largest portion of this increase occurred in urban areas.'° 

Still another measure of change is indicated by the size and char- 
acter of the county personnel force. There are no systematic figures 





*Shared taxes and state aids (in 1957, 8.5 and 28.1 per cent, respectively) 
comprise the other major 1evenue sources. A more satisfactory measure would, 
of course, be governmental expenditures. However, expenditure compilations 
of the Department of State Audit are not on a current basis. In addition, the 
figures include inter-agency transfers and payments in such a way that it is 
difficult to arrive at an accurate notion of what the county really spends. 
Since the county property tax levy is entirely under control of the county 
board, and since property tax revenues supply a major portion of county funds, 
it constitutes a fairly reliable index of the size of county operations. The 
financial data used are derived from the annual bulletin series issued by the 
Department of Taxation, Property Tax and Taxes and Aids, for the years cited. 

2? All counties increased from $4.3 billion in 1940 to $16.2 billion in 1957, 
or 273 per cent. Milwaukee County increased 333 per cent, the 14 urban coun- 
ties 299 per cent. The remaining 56 counties increased only 261 per cent. The 
urban portion of the total assessment for the state increased from 63 pcr cent 
in 1940 to 74 per cent in 1957. In Milwaukee it rose from 93 to 100 per cent. 
In the 14 urban counties the increase was from 67 to 71 per cent; for the re- 
maining 56 counties the increase was from 37 to 50 per cent. In 1957 Milwaukee 
County contained 32 per cent of the state’s property for tax purposes, the 14 
urban counties 39 per cent—or a combined total of 71 per cent, as compared 
with 64 per cent in 1940. See Wisconsin Department of Taxation property tax 
bulletins for the years indicated. As a matter of fact the data understate the 
urban portion since =e in the urbanized portions of towns adjacent to 
cities is classified as rural along with other property in towns. Even at that 
the urban portion of the total in 1957 was high, for example: Dane (77), 
Outagamie (79), LaCrosse (79), and Eau Claire (81). 
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available for earlier years; we know only that the total has grown. 
In 1958, the counties employed about 18,000 persons, excluding 
supervisors, a tigure which approaches the total number of state 
employees (23,000) and which is some measure of the delegation of 
state tasks to counties. Milwaukee County and the 14 large counties 
each accounts for about 30 per cent of the county work forces, while 
the remaining 56 counties account for about 40 per cent.” 

All of these measures illuminate the kind of change that is taking 
place in the Wisconsin county as a result of urbanization. We can 
surely assume that if the immediate past is any guide, something 
like the same forces are likely to be operating at a more accelerated 
rate in the future. What role will the county play in this changing 
scene? 

The problem has two main aspects. One arises out of the growth 
of the urban fringe in town areas adjacent to incorporated places. 
Is the county an appropriate and desirable successor to the town? 
Or, is the more appropriate course to encourage the expansion of 
municipal jurisdiction, the central city or newly created munici- 
palities? 

The second aspect of the problem arises out of the need for a 
central agency to perform certain services of urban-wide concern. 
No two lists of services of urban-wide concern are ever the same, 
but a partial list would certainly include health, housing and urban 
renewal, land use planning and controls, major public improve- 
ments, parks, police, schools, traffic, and water supply and sanita- 
tion. It might also include some fiscal duties, as for example, 
property assessment. Is the county the appropriate agency for the 
performance of these functions? Or are other alternatives more 
promising, such as the use of ad hoc authorities or the creation of 
general metropolitan units? 

There is virtually unanimous testimony that the county, as pres- 
ently constituted, is not likely to be able satisfactorily to assume 
either of these roles. In this, Wisconsin does not differ significantly 
from other states where similar reservations about the county are 
voiced. The specific arguments vary, but they center around the 
proposition that some kind of reorganization is a condition prece- 





* The information on county persennel forces is derived from preliminary 
data compiled by the Bureau of Government, University of Wisconsin, incident 
to its survey of county government. Some counties have an especially large 
institutional plant which is used by other counties; some counties do extensive 
highway work for local units. These tasks raise the size of the personnel force 
of these counties above what, on a population or urbanization basis alone, 
might logically be expected. 
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dent to a metropolitan role for the county. Most observers would 
also assert that the problem in the Milwaukee area differs substan- 
tially from those in the rest of the state. As the critics see it, there 
are three main categories of problems: 

1. The constitutional problem. The constitution requires a 
single system of county and town government as uniform as prac- 
ticable. What kinds of variation can be injected into the system 
that will take account of real differences among counties? The 
single, uniform system stands in the way of many solutions to the 
other two problems listed below. 

2. The political and structural problem. The county board is 
unwieldy and grossly unrepresentative, particularly as respects 
urban areas. The county administrative system is diffuse and un- 
co-ordinated, and there is only the remotest suggestion of a central 
executive. What changes can be made that will improve the county 
establishment? 

3. The service problem. What functions should an urban county 
perform? What allocation of tasks can and should be made among 
state, county, and local levels? How can the costs of government be 
divided equitably? Is more or less home rule desirable? Is the 
solution increasingly to diminish the state role and to enhance the 
local role of the county? 


THE CONSTITUTIONAL PROBLEM 


The constitution vests the power to establish and control counties 
in the legislature but surrounds the exercise of that power with 
certain limitations. Article IV, section 22 authorizes the legislature 
to confer certain powers on county boards of supervisors; section 
23 directs the legislature to establish a uniform system of counties. 
Article VI, section 4 establishes four county officers by name and 
others by implication. Other provisions recognize the county as 
the basic unit for judicial administration, specify the standards and 
procedures for dividing counties and changing county seats, and 
govern the selection of statutory officers.’? Finally, general provi- 
sions of the constitution control counties as well as other units of 
government.*® 

Of all the constitutional provisions, the uniformity section has 
had the most direct influence in shaping the character and develop- 
ment of county government: “The legislature shall establish but 





Nis. Const. art. VIII, § 1, which requires a uniform rule 


- ages 
“For examp 
of taxation. 


, Wis. Const. art. VII; art. XIII, §§ 7-9, 12; art. VI, § 4. 
le, V 
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one system of town and county government, which shall be as nearly 
uniform as practicable." 

Contemporary accounts indicate that the intent of this provision 
was to settle the controversy between the proponents of the com- 
missioner (also called the Pennsylvania or southern) system and 
those favoring the supervisor (New York) system.'* The commis- 
sioner system envisioned an arrangement in which the county formed 
the chief, if not exclusive, element in the local government pattern. 
The supervisor system envisioned both a county and towns (later 
incorporated units as well) integrated in the county legislative body. 
The commissioner system typically resulted in a small board chosen 
at large or by districts; the supervisor system resulted in a large 
board made up of representatives of the various local units in the 
county. In short, the difference was large board or small board. 
Both systems were in operation together at various times prior to 
statehood. The constitution mentions supervisors and not com- 
missioners and this has been cited as evidence that the founders 
wanted the supervisor or town-county system. The legislature 
obliged with an appropriate law.’* 

Yet the controversy continued after statehood. Attempts were 
made te change the supervisor system at least eight times prior to 
1861, at which time the legislature, responding to a variety of 
interests, replaced the large board with a three-member body, the 
members of which were called supervisors.‘7 But this aroused the 
large board advocates and the legislature finally sought a way out 
of the dilemma by changes in the 1861 law and by special laws 
allowing particular counties to have larger boards if they wanted 
them.'* 

The special laws put the fat in the fire so far as uniformity was 
concerned. The supreme court intervened to settle the issue in 1869 





“Wis. Const., art. IV, § 23. 

* Weeks, The Development of County Government in Wisconsin, 1924 (Un- 
published thesis in University of Wisconsin Library), contains an extended 
analysis of this controversy. In the 1846 Constitution, which was rejected by 
the voters, the provision read: “The legislature shall establish but one system 
of town and county government which shall be uniform, as near may be, 
throughout the state.” Quaire, The Convention of 1846, 27 STaTe Hist. Soc’y 
Wis. Cottections 305 (1919). “The Sections [22 and 23] were adopted in the 
1848 convention without reported debate, and the only matter of significance 
in the 1846 convention is the statement of Edward Ryan ‘that it was a fact 
fixed that we are to have a uniform system and ... he wanted to see that 
fact fixed where it would stay fixed.’” Brown, The Making of the Wisconsin 
Constitution, 1952 Wis. L. REv. 23, 41-42. 

* Wis. Rev. STAT. ch. 10, § 25 (1849). 

* Wis. Laws 1861, ch. 129, at 146-150. 

* See, e.g., Wis. Laws 1862, ch. 399; 1864, ch. 208; 1865, ch. 75; 1867, ch. 96; 
1868, ch. 31; 1869, ch. 86; Wis. P. & L. Laws, 1868, ch. 332. 
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by deciding that the legislature lacked power to diversify the system 
in this way. The enlarged boards were unconstitutional; the re- 
quirement of a single system was mandatory.’* Experience under 
the commissioner system was mixed. Most governors supported it. 
Counties using it claimed some economies and efficiencies were 
achieved. The main counterargument was that it was not suffi- 
ciently democratic or representative. The legislature repealed the 
1861 law and re-established the supervisor system.?° 

The next attack on the system came from Milwaukee where it 
was argued that the conditions in that county necessitated special 
treatment. As early as 1885, the legislature began to legislate sepa- 
rately for Milwaukee County, and the supreme court later sustained 
the action on the ground that strict uniformity was not practi- 
cable.*!_ However, it was not until later that the legislature tackled 
the thorny problem of board size. By 1900, the Milwaukee County 
board had grown to 40 members, and although it was not the largest 
in the state, prospective population increases indicated that it would 
continue to grow. In 1907, the legislature modified the method of 
selecting the Milwaukee board so that one member was elected from 
each assembly district.** Such a change, said the court in sustaining 
the law, was valid since the legislature may provide reasonable 
departures from uniformity where uniformity is not practicable for 
a particular class of counties. Conditions in urban counties of 
250,000 people or more, the court found, required legislation dif- 
ferent from that in counties of small, mostly rural population.?* 

Although agitation in favor of county reform was at first largely 





State ex rel. Peck v. Riordan, 24 Wis. 484 (1869). 

*” Wis. Laws 1870, ch. 84; Wis. Rev. Stat. ch. 13, §§ 28, 29 (1871). 

* Wis. Laws 1885, ch. 53; 1905, ch. 94; Wis. Stat. §§ 697-45-49 (1906 Supp.); 
State ex rel. Busacker v. Groth, 132 Wis. 283, 112 N.W. 431 (1907). The Mil- 
waukee situation, although more significant, was not the first departure from 
uniformity. The court had earlier approved a statute which authorized a dif- 
ferent kind of board in counties that consisted of one town. In this kind of 
situation, the court agreed, uniformity was impracticable. Cathcart v. Comstock, 
56 Wis. 590, 14 TT.W. 833 (1883). 

* Wis. Laws 1907, ch. 398, Wis. Stat. § 663a (1911). The legislature could 
also establish a four year term for supervisors and this too was constitutional. 
14 Ops. Wis. ATt’y GEN. 51 (1925). Moreover, changes in the board were also 
facilitated by the long settled doctrine that supervisors were not “county offi- 
cers” within the meaning of Wis. Const. art. VI, § 4. So long as it stayed 
within section 23, the legislature had broad discretion over the board of super- 
visors. It could change the basis of representation and the constitution of the 
board; lengthen or shorten the term of office and stagger the terms. State ex rel. 
Gill v. Supervisors of Milwaukee County, 21 Wis. 449 (1867); State and De 
Guenther v. Douglas, 26 Wis. 428, 430-31 (1870); 14 Ops. Wis. Att’y GEN. 51, 
58. (1925). 

ostave ex rel. Scanlan v. Archibold, 146 Wis. 363, 131 N.W. 895 (1911). 
The 250,000 population figure endured until 1955, when it was raised to 
500,000 by Wis. Laws 1955, ch. 651, § 3, Wis. Stat. § 59.03(1) (1957). 
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confined to Milwaukee, it spread to other parts of the state, and 
was itself part of a broad country-wide movement that lasted into 
the mid-1920's. In 1921, the legislature once more responded to 
pressures for home rule and authorized an optional arrangement 
which enabled those counties wanting it to adopt the commissioner 
system.** Between 1922 and 1934, five counties in the north adopted 
the plan and five others rejected it. In 1934, the commissioner sys- 
tem once more ran afoul of the supreme court which found that it 
violated uniformity.2* The court found that it instituted a “funda- 
mentally different system, and not merely a variation of the existing 
system.” Pressures for the commissioner form largely subsided 
after that, but interest in county reorganization continued. Between 
1935 and 1957, various amendments were proposed dealing with 
uniformity, but none surmounted all the legislative hurdles.* 

However, the 1945 legislature did establish a Joint Interim Study 
Committee on County Government and directed it to report in 
1947.28 The Committee declined by a close vote to recommend 
change in the constitution and contented itself with proposing a 
series of statutory changes some of which were adopted by succeed- 
ing legislatures.*® Since then only a few proposals aimed at the 
uniformity provision have appeared in the legislature, accompanied 
by sporadic criticism in the press and elsewhere castigating the 
constitutional shackles that bind county government. The idea of 
county constitutional reform was swept up in the broader movement 
for changes in the government of urban areas which began to attract 
attention about 1955. 

Judicial interpretation of section 23 has established a number 
of guiding principles. In general, it may be said that the provision 
operates to restrict and control the way in which county (and town) 





* Wis. Laws 1921, ch. 245; Wis. Stat. §59.95 (1921). 

* State ex rel. Adams v. Radcliffe, 216 Wis. 356, 257 N.W. 171 (1934). 

* Id. at 363, 257 N.W. at 173. 

* Since the Radcliffe case, some 20 proposals to change constitutional pro- 
visions relating to county government have been introduced. As indicated in 
the text, only two of these have passed both houses of one legislature. Joint 
Resolution No. 95, 1939, which as AJR 22, was rejected by the Assembly in 
the second legislature in 1941; Joint Resolution No. 69, 1943, which as AJR 12, 
was indefinitely postponed by the Assembly on second consideration in 1945. 
None has passed two legislatures and been referred to the voters. The Senate 
has also killed its share of proposals. Some proposals (¢.g., 1955, 297A) sought 
to study the need for constitutional amendment, in which county uniformity 
was cited as one of the problems. 

* Joint Resolution No. 84, 1945. 

* REPORT, supra, note 8, at 7. The committee was made up of legislators 
and citizens. The citizens generally supported constitutional change. The 
legislators opposed it. 
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government is organized, but generally not what functions may be 
performed, so long as the legislation falls within what is called the 
“functions of county government.” Functions, broadly, are con- 
trolled by section 22, which has been regarded as less restrictive 
than section 23. 

The courts have distinguished two requirements. One is “unity” 
which has been taken to mean that the legislature can establish only 
one system. Unity means that the main organizational features of 
the 71 counties must be the same, but that not everything in the 
single system be identical. The courts have said that unity in this 
sense is absolute.*° 

Yet the concept of unity looses its clarity when we examine the 
second requirement, “uniformity,” and find that it does not mean 
absolute uniformity, but only practicable uniformity. Here the 
courts have theorized that the constitution makers, recognizing 
that some leeway had to be provided, sought to enable the legisla- 
ture to authorize departures from uniformity because it was clear 
that not every county could operate in precisely the same way.*! 
The legislature necessarily had to have some discretion in organiz- 
ing county government. The devil to be exorcised is “needless 
diversity” in the system. The way out of this dilemma was classifi- 
cation, for classification was a way of sustaining diversity. Classi- 
fication enabled the legislature and the courts to handle at least 
some of the diversities that sprang up naturally as the state devel- 
oped. As we have seen, the problems associated with the growth of 
Milwaukee provided a specific reason for loosening the system. At 
present, county classification still conforms to the 1885 pattern of 
two groups: (1) Milwaukee County, (2) other counties.*? What was 
significant about the 1907 legislation modifying the method of 
selecting the Milwaukee board, was that it allowed a modest depar- 
ture from uniformity in a central organizational feature. Yet, even 
here the change was one of degree, not of kind. The aim was not 
to get a small board or institute a different system, but simply to 
reduce the board to manageable size. 

The rigidity of county government structure arises not only from 
section 23. The requirement that sheriffs, coroners, registers of 
deeds, district attorneys, and all other county officers be elected for 
two year terms imposes on all 71 counties a fragmented administra- 
tive system. It is true, of course, that the constitution mentions only 





* See text accompanying note 4, supra. 
* State ex rel: Busacker v. Groth, 132 Wis. 283, 112 N.W. 431 (1907). 
* Wis. Stat. § 59.03(1) (1957). 
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four of these officers by name (sheriffs, coroners, registers of deeds, 
district attorneys).** However, the court has said that the phrase 
in the constitution, “all other county officers,” includes the other 
administrative officers.** Yet this does not seem to have prevented 
the legislature from assigning the inquest duties of the coroner in 
Milwaukee County to a medical examiner who is an appointed 
officer.*° There may be some limitations here that go beyond unity 
and uniformity. What flexibility this device would provide if used 
more is hard to say, but it would seem to afford some opportunities. 


It is also true that the constitution places the appointment of all 
statutory county officers and employees in the hands of the board 
itself. However, the board’s capacity to prescribe the organization 
and management of the statutory departments of county govern- 
ment has tended to be closely circumscribed by the legislature itself 
which has very often set out the system in minute detail. Prescrip- 
tion in detail is, of course, a central characteristic of county govern- 
ment and reflects the classical theory that the county is simply the 
servant of the state without inherent rights of its own. This theory, 
as repeatedly approved by the Wisconsin Supreme Court, is that: 


‘Counties are, at most, but local organizations, which, for the 
purposes of civil administration, are invested with a few func- 
tions characteristic of a corporate existence. They are local 
subdivisions of the state, created by the sovereign power of the 
state, of its own sovereign will, without the particular solicita- 
tion, consent, or concurrent action of the people who inhabit 
them. . . . They are purely auxiliaries of the state; and to the 
general statutes of the state they owe their creation, and the 
statutes confer upon them all the powers they possess, prescribe 
all the duties they owe, and impose all liabilities to which they 
are subject.’®* 

Yet the force of this doctrine has been eroded not only by the 
courts but also by the legislature. The courts have impliedly ac- 
cepted the notion of the county as being at least a quasi-corporation 
and there has been a continuing trend in the statutes to elevate the 
county to something like a municipal corporation.’’ Despite this, 





* Wis. Const. art. VI, § 4. 

“ State ex rel. Williams v. Samuelson, 131 Wis. 499, 111 N.W. 712 (1907). 

% Wis. Stat. § 59.34(1), (2) & (4) (1957). The coroner continues to be 
elected in Milwaukee, but his duties are nominal. 

* Frederick v. Douglas County, 96 Wis. 411, 416-17, 71 N.W. 798, 799 (1897), 
quoting | Ditton, Mun. Corp., §§ 23-25. See also Dodge County v. Kaiser, 243 
Wis. 551, 557, 11 N.W.2d 348, 350 (1943). 

* WISCONSIN LEGISLATIVE REFERENCE LiprARy, Expanding the Powers of 
Counties in Wisconsin: An Analysis of Wisconsin Court Cases, Attorney Gen- 
eral’s Opinions, and Legal Texts, Informational Bulletin 139, May 1955, at 3-6. 
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the county still falls outside the pale. Thus, the statutes, reflecting 
long constitutional and related practice, do not treat counties and 
cities and villages the same. Perhaps, the distinguishing feature is 
that the latter are given a broad grant of general power to govern,** 
whereas the county’s powers are listed in a detailed series of pro- 
visions.*® The law directs that the powers of the county board “shall 
be broadly and liberally construed and limited only by express lan- 
guage,”*° an idea which was added by the 1955 legislature and bears 
some resemblance to the provisions in the city*! and village*? chap- 
ters. How significant this is remains to be seen. However, a fair 
interpretation is that it represents the farthest state-wide point of 
advance along the road toward making the county something like 
a municipal corporation and this was so recognized at the time.** 

Article IV, section 22 of the constitution authorizes the legislature 
to “confer upon the boards of supervisors of the several counties of 
the state such powers of a local, legislative and administrative char- 
acter as they shall from time to time prescribe.” This has offered 
many opportunities for flexibility within the rigors of the single 
system.** Since the constitution sought to curb the evils of special 
legislation, the legislature cannot give every board different powers. 
But it can grant all counties specific powers and distinguish among 
the counties in their need for specific powers, particularly if the 
legislation does not confer on other county agencies powers which 
the board of supervisors should rightfully possess. 

One device that the legislature has employed is that of making 
permissive grants of power. In fact, all of the powers specifically 
conferred by section 59.07 are introduced by a permissive qualifica- 
tion. In many other sections “may” is also used in place of “shall.” 
In effect, this enables each county to pick and choose among the 





*® Wis. STAT. §§ 62.11 (5), 61.34(5) (1957). 

*° Wis. STAT. § 59.07 (1957). County powers are bestowed not only in 
Chapter 59 but in more than 100 other places in the law that grant powers 
or refer to counties in one or another. 

“Wis. Stat. § 59.07 (1957). 

"Wis. STAT. ; 62.04 (1957). 

“Wis. STAT. § 61.34(5) (1957). 

“ Apparently the original idea had been to conter county powers in some- 
thing like the short, generai grant of power characteristic of cities and villages, 
but opposition by city and village spokesmen in the legislature led to a com- 
promise. However, legislation dating from 1927 (Wis. Laws 1927, ch. ed 
confers broader authority on Milwaukee County alone. Wis. Stat. § 59.08. 
(1957). It authorizes the consolidation of municipal services in Milwaukee 
County, under stated procedures, and clothes the county board with home 
tule powers for the services consolidated. 

Wis. Const. art. IV, § 22. The supreme court has characterized this as 
one of the most “ample grants” of power in the constitution. State ex rel. 
Attorney General v. Cunningham, 81 Wis. 440, 526, 51 N.W. 724, 743 (1892). 
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various powers authorized by the legislature. The trend from man- 
datory to permissive language reflects the long-term campaign by 
the county associations in their search for what seemed to them a 
practicable form of home rule. Thus, the county board may indeed 
be the agent of the state, but with permissive powers it is an agent 
with a mind of its own. 

Classification by population has also been employed to achieve 
still another kind of flexibility in county powers. A study made by 
the Legislative Reference Library revealed that the legislature has 
made extensive use of this device. As of 1957, there were 188 
different sections of the statutes dealing with a variety of subjects 
that classified counties in some way. There is no doubt that this 
introduces flexibility into an otherwise rigid system and enables 
the legislature to respond to the diverse needs of the state while 
at the same time maintaining the appearance of an orderly system. 
In particular, the use of classification has allowed the legislature to 
deal with Milwaukee. Still, the classifications comprise essentially 
an unwieldy system. The classes are worded in varying ways and 
they overlap in confusing and uncertain ways.‘¢ The intricacies of 
the system are such that they baffle all except a few persons who 
have worked with it over the years. It is an arguable point whether 
it solves in a positive way the need of the counties for flexibility. 
A classification system designed around the three major groups of 
counties discussed above might offer opportunities for a more 
systematic statement of county powers. 

There are Jimits, however, to what can be done within the present 
constitutional framework, although the courts probably have been 
less conservative in their view of county government than have 
been the counties and the legislature. Fundamental changes cannot 
be made in the system: changes that would abolish the supervisor 
system or that would take elected constitutional officers off the 
ballot and regroup their powers under an elected or appointed chief 
executive. The existing constitutional pattern seems to rule out 
much in the way of optional arrangements that would allow indi- 
vidual counties to experiment with different forms of organization. 





* WISCONSIN LEGISLATIVE REFERENCE LIBRARY, Wisconsin Statutory Citations 
Relating to Methods of Measuring Population in Political Subdivisions of 
Wisconsin, Research Bull. No. 120, Sept. 1955. Data in the text above include 
changes made by the 1957 legislature. 

“For example, 46 different general categories dealing with counties are 
listed. Five of these general categories deal with counties having a population 
of 500,000. Within the first category ulone the classification is expressed 8 
ways, the second, 19 ways, the third, 5 ways, the fourth, 1 way, and the fifth, 
14 ways. Id. at 1. 
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This rigidity contrasts markedly with the situation respecting 
municipalities. The alternative is, of course, constitutional amend- 
ment. The Joint Interim Committee considered this, but chose not 
to recommend it to the legislature. The amendment it considered 
might well serve as a starting point for study. 

The underlying political issues raised by the idea of constitutional 
amendment might be stated as follows: 

1. To what extent is it necessary or desirable to lessen or elimi- 
nate the control of the constitution over the discretion of the legis- 
lature in prescribing the organization of county government? 

2. To what extent is it desirable to lessen the control of the 
legislature over the discretion of the county board in prescribing 
the way county government is organized and in providing services 
that are primarily, if not exclusively, of county rather than state 
concern? 

3. To what extent is it desirable to increase the capacity of the 
voters of a county, through appropriate referendum procedures, to 
have a voice in determining the organization and tasks of the county 
government? 

It is anyone’s guess how proposals for constitutional change would 
fare. Experience to date suggests that the legislature has not been 
confronted with many proposals and that it has given short shrift 
to those that did come in. In this it seems to have responded not 
only to the views of its senior members who matured in the county 
system but also to pressures from the county officers and their asso- 
ciations. Perhaps this situation is now changing. 


THE POLITICAL AND STRUCTURAL PROBLEM 


At the center of the Wisconsin county system lies the county 
board. It is the principal governing authority of the county. As a 
legislative body, it makes policy on those matters confided to county 
government. As an executive body, it appoints department heads 
and other personnel and generally supervises administration. It 
conducts its business mainly through functional standing com- 
mittees. 

In all there are nearly 2,600 supervisors in the 71 counties, or 
slightly more than 36 supervisors per county.*? Wisconsin thus 
accounts for a sizeable percentage of the very large county boards 





“The data on county board representation are taken from materials pre- 
pared in connection with the county study referred to above in note 4, para- 
graph §. Calculations are based on 1950 population figures and number of 

ard members in office in 1957. 
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in the United States. Individual boards range in size from 8 
(Florence) to 86 (Dane). Since 1920, the total number of supervisors 
has grown 18.5 per cent, as compared with a state population 
increase of 44 per cent. 

Except for Milwaukee, the county boards of the state, as presently 
constituted, are profoundly unrepresentative.** The representation 
ratio (number of persons per supervisor) ranges from as low as 15 
(Iowa) to as high as 11,634 (Dane). Practically all of the low ratios 
are found in towns or villages; most of the high ratios are found in 
city wards. 

That widespread inequalities exist in representation on county 
boards is a long familiar fact in Wisconsin. These inequalities 
arise out of the very nature of the system of representation by 
towns, villages, and cities. Only in Milwaukee County, where repre- 
sentation is ultimately based on population, is there substantial 
equality. Inequality tends to be most acute in the 14 large counties. 
In Dane County, for example, the high representation ratio is 78 
times larger than the low one; in none of the 14 counties is it less 
than ten times. 

Stating the issue in rural-urban terms, there is only one county 
(Waukesha) among the 14 large counties where the per cent of 
urban supervisors is more than the per cent of the 1957 estimated 
county urban population. The urban supervisors in some counties 
comprise as little as one-half of the number that urban areas would 
merit on a straight population basis. It is ironic that the constitu- 
tional prescription of a single, uniform system has produced a 
county representation pattern which is anything but representative. 
All that is single or uniform is the method by which the board is 
constituted. 

Inequality in representation is not the only defect of the county 
governing body. Another is the board’s large size. Those who have 
watched sessions of our large county boards testify that this is a 
cumbersome, ineffective, and expensive instrument. How large 
should a board be? There can be no single answer here except to 
say that most people familiar with the Wisconsin county say that 
it ought to be smaller than most current large boards. 

It is not only the board's size which is troublesome, but its duties 
as well. If the board is conceived solely as a legislative body, then 
there are advantages to size; it affords representation to diverse 





** Milwaukee chooses supervisors by assembly districts. Wis. Stat. § 59.03 (1) 
(1957). Since the 1954 legislative reapportionment, the 24 districts in the 
county with few exceptions have been equal in population. 
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interests. Yet, the statutes delineate the board an administrative 
agency as well. It is, in fact, the nearest thing to a central county 
executive. A plural executive of reasonable size is, of course, a 
feasible proposition. But a sizeable plural executive is inevitably 
an unsatisfactory instrument. The result is government by standing 
committee which means in practice that there is not one county 
government but a dozen or more, each operating in loose association 
with the others. Government by committee has long been a sore 
point among thoughtful county officials themselves and they have 
sought to strengthen the role of the board. The board as presently 
constituted is thus a major obstacle in the way of developing the 
county as a more significant urban unit. 

in examining the question of what might be done to improve 
the board, we might start with some assumptions. One would be 
that some changes can be made within the present constitution; 
amending the constitution would open the door to many additional 
possibilities. A second assumption would be that Wisconsin citizens 
have long shown a preference for a large rather than a small board. 
A third assumption is that not all counties of the state have the 
same urbanization problem. The large board problem is most acute 
in those counties undergoing continued urbanization. Thus, a 
change in method of selecting supervisors might be devised that 
would affect only the large urban counties. Stating the problem 
in these terms, one can say that a broadening of the present statu- 
tory system of classification of counties in section 59.03(1), from 
one embracing two groups to one embracing three groups, would 
provide a framework within which change could be made under 
the constitution. It is, of course, not possible to predict with 
authority how the courts would view this; yet past decisions indicate 
that a departure from uniformity based on real differences would 
be proper. The second group might comprise the 14 large counties, 
the class ranging from 60,000 to 500,000 population. The third 
class would comprise counties below 60,000. For the second class, 
various methods of determining representation could be used to 
reduce the size of boards in those counties.*® Past experience indi- 





* There is room here for only one or two observations about methods of 
selecting supervisors. Actually this can be done in various ways: (1) as now, 
election by governmental units, with the proviso that small units with less 
than a stated minimum representation ratio would have to combine to elect 
a supervisor; (2) election from specially laid out supervisor districts; (3) elec- 
tion from assembly districts as is done now in Milwaukee with each assembly 
district returning a stated number of supervisors. Each of these schemes has 
many permutations and combinations; each has advantages and disadvantages 
by comparison with the others. The assembly district plan appears to offer 
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cates that the new system would have to apply equally to each 
member of the class so that a predictable result could be achieved 
in every county in the group. Some urban counties have claimed 
that they want to reduce the size of the board but are reluctant to 
push for a different system since this would force a change on other 
counties which did not want it.*° 

Opposition to change in county board representation has its 
source in more fundamental motivations, among them a desire to 
maintain rural dominance of the county system, reluctance of 
incumbent officials to lose office, concern over the effects on politi- 
cal party operations in the county, and the inertia of any established 
system. Whether urban spokesmen can mount enough support to 
overcome this opposition remains to be seen. 

Solving the size and representation problems, however, takes 
care of only part of the difficulty. We still must do something 
about the board as an executive or administrative body. Actually 
we know very little about the informal, as opposed to the formal, 
administrative organization of Wisconsin county government. 
Often decentralized county administration is more apparent than 
real. For example, in Milwaukee the county welfare agency is in 
effect administered by a manager, under direction of the Board of 
Public Welfare. This agency has jurisdiction over about two-thirds 
of the county budget.*' Our knowledge of how decisions are reached 
and by whom is fragmentary, since there are few studies of county 
government. All we know for certain is that the county has per- 
formed an ever increasing workload; whether it has done so success- 
fully is a subject of endless argument. It can hardly be demon- 
strated that the county has failed in any real sense. The argument 
is essentially that with better organization the county could perform 
its work more efficiently; that the tasks which will fall to the county 






































the most possibilities and would in fact contribute to greater uniformity in 
the system. Whatever the method employed, it is highly desirable to have the 
reapportionment as automatic as possible so as to avoid a series of reappor- 
tionment fights in the several counties following each decennial census. 

* Waukesha County, for example, urged the Wisconsin County Boards As- 
sociation to study what changes might be made in board representation. When 
preliminary study indicated that changes would have to be mandatory in all 
counties in the class, Waukesha spokesmen declared that they backed off in 
deference to the expressed opposition from other large counties that did not 
want change at all. The Dane County Board indicated, for example, that it 
wanted no part of change at all. Wisconsin State Journal, Aug. 1, 1958 § 2, 
p- 1, col. 1 (morning final); 45 Boarp oF SuPERVisoRs oF DANE County, Pra- 
ceedings, July 31, 1958, at 96. 

* Citizens’ Governmental Research Bureau, Inc., Milwaukee, Wis., Mil- 
—— County Government is 120 Years Old, Vol. 43, No. 8, Bull. Series, Aug 
25, 1955. 
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as a result of increasing urbanization will make more imperative a 
better organization. It is probably true that reorganization meas- 
ures which try to take advantage of the natural strengths of the 
system are more likely to be productive than attempts to completely 
remodel it. Within this framework there are a number of problems. 

First is the need for a central executive. A study some years ago 
found that clerks and board chairmen in many counties came close 
to fulfilling this role, although entirely on an informal and personal 
basis.*? Given its traditions and patterns of organization, the Wis- 
consin county is not likely to accommodate itself readily to a 
“strong” executive. Yet, one discerns wide and increasing support 
for some more central figure than presently exists. 

The two main candidates for this role are the clerk and the chair- 
man. Although the clerk’s importance in the system has increased 
markedly over the years, mainly because of his intimate relation to 
financial operations and to the committee work of the board itself, 
it is hard to see how the clerkship as presently constituted can 
develop into the central executive position in county government. 
The clerk is one of a group of elected officers, supposedly no more 
important than the others. He is not a member of the board; he 
does not ordinarily and publicly deal with policy questions. Once 
off the ballot, as a chief administrative officer appointed by the 
board, his status might undergo a radical change. He might then 
move into a central position in county administration and many of 
the advantages of the manager system might be achieved. 

The other main alternative centers around the chairman of the 
county board. The chairman now is selected by the board itself. 
He is typically the ceremonial, not the operating, head of county 
government, for he does not represent the county as a whole. How- 
ever, a chairman elected at large would be a different matter. Such 
a chairman might in fact develop into a kind of county “mayor,” 
though he would probably be a “weak” mayor in terms of formal 
powers. He might, or might not, for example, be given a veto 
power. However, by reason of his election at large and the public 
attention that would focus upon him, he would have an opportunity 
for exercising a degree of leadership that only a few very strong 
board chairmen under present arrangements have been able to 
attain. This kind of change might be accomplished without consti- 
tutional amendment, particularly if it were associated with the 
change in the method of selecting supervisors discussed above and 





" Adolfson, The County Clerk in Wisconisin.. 1943, at 27-6), " enpubsiad 
thesis in University of Wisconsin Library). 
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applied to the counties which because of size have an executive 
problem. 

Another kind of administrative problem arises out of the dual 
nature of county government and helps explain in part why a cen- 
tral executive has taken so long to develop. The agencies at the 
county level comprise a more unrelated collection of establishments 
than is found anywhere else in the American governmental system. 
This scattered character of county functions is a major contributor 
to the diffuse and seemingly unco-ordinated pattern of county 
administration. The county is not a homogeneous entity, govern- 
mentally speaking, and so long as it has something like the present 
mixture of tasks, it is not likely to present the tidy administrative 
organization found in municipalities. All of this explains why 
reform of county administration is a more complex problem than 
municipal reorganization. Often a county officer is responsive to 
the board only in a general sense. For example, a county agricul- 
tural agent looks first to the county agricultural committee for 
support and only remotely to the board itself. Moreover, he is 
jointly appointed by the board of regents of the state university, 
he receives the major portion of his funds from state and national 
sources, and he is the beneficiary of direct and almost continuous 
technical guidance from itinerant supervisors from Madison. A 
welfare director and a highway commissioner also operate in large 
part away from real control of the board. From where, it may be 
asked, are these county administrative chiefs to receive guidance? 
From the county legislator and/or chief administrator? Or, from 
the state departments at the capital? The answer is probably both. 
A tightly-knit county administrative system from the state point of 
view may not be attainable or even desirable. 


THE SERVICE PROBLEM 


The third problem of county and urban growth relates to the 
mission of the county at the local level. Is the role of the county 
that of competitor of existing, especially municipal, units; or, is 
the role of the county that of providing certain services which for 
one reason or another, are of concern either to parts or all of the 
area? Or is it, as presently seems to be the case, something of both 
of these roles, and state agent as well? 


It is difficult to describe in general terms the more than 300 
activities currently:perfermed by the Wisconsin county. They cover 
mrost fielrs Gf state‘locat aciion. ‘Considered as a whole, the activities 
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represent a kind of patch-work. Many county activities are per- 
formed only for a portion of the county, typically for the unincorpo- 
rated areas, or as reimbursable work for other local units. There 
are substantial differences among the several counties in the par- 
ticular combinations performed, a fact which has led many to con- 
clude that the only thing uniform about counties is that they are 
all called counties. 

However, the few available facts indicate that most local services 
of the county are oriented toward the rural and unincorporated 
areas and that urban residents pay a substantial portion of the costs 
of these services and receive little or no return from them. The 
Madison Metropolitan Development Committee found, for ex- 
ample, that there were no county services which primarily or exclu- 
sively benefited urban areas.** All or large portions of some county 
programs, highways, sheriff and traffic patrol, and nursing, were 
performed entirely outside incorporated areas. Municipal residents 
in addition paid the cost of like services within their own borders.* 
While conceding that no cost analysis would ever apportion benefits 
and costs precisely, the study concluded that some better adjustment 
might be made. 

The policy question is this: Should the county in providing serv- 
ices of essentially local concern confine itself to the unincorporated 
and/or unurbanized sections, thus following the oft-expressed 
maxim of urban spokesmen that “what is urban should be munici- 
pal”? This would mean that the county, insofar as it provided local 
services, would serve only rural sections. There is indeed something 
to be said for the idea of the county acting as a custodian for terri- 
tory that lies in the path of urban development. At least it might 
exert more effective controls on land development than the towns. 
So long as this scheme would not prevent the organization of built- 
up areas into municipal territories, this would have many ad- 
vantages. 

This policy assumes a more equitable sharing of the costs of local 
services rendered by the county. The cost of services rendered by 
the county would be charged back, as a principle, against the areas 
served and not paid out of general county revenue. This has already 





33City OF MADISON, METROPOLITAN DEVELOPMENT COMM., REPORT OF SUB- 
COMM. ON FIsCAL AND ECONOMIC BASE, Appendix 4a, at 67-74 (1958). 

5In the Madison area, for instance, the nine incorporated units contrib- 
uted 77.6 per cent of the county general tax revenues and the remaining 51 
units contributed 22.4 per cent. The metropolitan portion of the total pop- 
ulation (1957) was 74 per cent. There are doubtless many qualifications which 
can be placed on this analysis, but the question remains whether equalization 
shonld be carried on at the county level. 
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been done in the case of the county superintendent of schools.” 
It surely would not now be practicable to extend this system to all 
services of the county, but a start could be made, as the Madison 
study suggested, by applying it to proposed new services. 

Since the county is typically the only government which covers 
the urban area as a whole, it offers possibilities for providing cer- 
tain kinds of specialized services which individual units may be 
unable to provide for themselves on an efficient or economical basis. 
Some examples are psychiatric diagnostic services and services for 
handicapped children. A number of counties have organized serv- 
ices like these, charging back the cost on the units served. Here 
the county acts as an organizer of services and not as a competitor 
of local units. Of course, the county is not the only alternative here. 
In many cases, a large municipality may be able to extend some 
services to adjacent units on contract or on a unilateral basis. The 
Wisconsin statutes are unusually flexible in the possibilities they 
afford for joint activities.* 

There are some functions requiring a minimum standard of 
service which by their very nature are of urban-wide concern, per- 
haps of concern to the whole county. Certainly some of the items 
mentioned earlier would be among these functions.*? The county 
viewed in this context may offer a real alternative to the creation 
of a new metropolitan government or of ad hoc authorities for the 
performance of certain functions.** The experience of the Wis- 
consin intergovernmental system indicates that many functions 
actually seem to prosper best when administered by a number of 
levels. It would be hard, for example, to make a case that planning 
should be handled exclusively at any one level. There could be 
increased planning activity at the county level, regional planning 
that would deal with the development of the urban area and, 
indeed, the county area as a whole. Many of the same observations 
apply to the highway field where local streets and roads ought to 
remain the primary concern of the locality, but major streets and 





* Wis. STAT. § 39.06 (4) (1957). Moreover, the supervisors from areas within 
city school systems have no voice in determining policies or costs for the county 
superintendency, a fact which can raise problems. 

® Wis. STAT. §§ 59.07 (11), 66.30 (1957). 

* See. p. 36, supra. 

* See f. 53, infra, Wis. STAT. mig (1957). The 1955 revision of 
Chapter 59 did not change the ulation figure of 250,000 which was estab- 


lished in 1927, although the 250,000 figure for supervisors was raised to 500,000 
in 59.03(1). At current rates of population growth, Dane County will move 
into the 250,000 range within the next few years, a result that would probably 
be inadvertent. 
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roads could be the responsibility of a government at the next level 
up. 

The greatest problem here, however, lies in the capacity of the 
county to undertake this larger kind of role in the metropolitan 
area. Is it desirable to vest control over functions critically impor- 
tant to urban areas in a county legislature which is so cumbersome, 
so unrepresentative of urban interests, and so hopelessly enmeshed 
in committee detail? In short, the argument is that not only does 
the county lack a central executive, but also a policy-making and 
administrative mechanism suitable for the provision of such 
services. 

The answers to these questions are lost in speculation, but they 
emphasize once more the point that without some major recon- 
struction the county may not offer attractive possibilities as the 
agency in which to lodge functions of area-wide concern. Yet, the 
other alternative is not particularly attractive. It involves either 
resort to the use of ad hoc authorities for those functions which 
must be centralized, or the creation of a new regional governmental 
unit. Metropolitan sewage districts, school districts, park boards, 
water boards, transit authorities, and so forth, only multiply the 
levels of government, raise questions of tax equity, reduce public 
responsiveness, and certainly confuse the voter. Applied to every 
function of consequence this course would compound the govern- 
mental disorganization we presently have. 

The trouble with the second possibility, a new regional unit, is 
that it is hard enough to get modest reform in existing institutions 
but extraordinarily difficult to set up an entirely new establishment. 
This kind of proposal for metropolitan reorganization has had a 
melancholy history in the United States over the last fifty years.** 
More recent experience, some of which involves counties,®° seems 
to be better, but the record is too new to guide us to conclusions. 

The underlying difficulty in the organization of government in 
metropolitan areas is that the great problems which beset them— 





5% BOLLENS, THE STATES AND THE METROPOLITAN PROBLEM, REP. TO GOVER- 
NORS’ CONFERENCE 25-126 (Council of State Gov’ts 1956). 

Dade County (Miami), Florida; Fulton County (Atlanta), Georgia; 
Toronto, Canada. The Milwaukee Metropolitan Study Commission has indi- 
cated that it plans to examine possibilities for an area-wide government for 
Milwaukee County and parts of the built-up territory in adjoining counties. 
The Milwaukee Journal, Oct. 12, 1958, fi p- 1, col. 2 (metropolitan ed.); 
METROPOLITAN StTuDY ComM’N, 1958 ANN. REP. TO THE GOVERNOR OF THE STATE 
oF WISCONsIN, at ii. The Madison committee on this point limited itself to 
suggesting among other things an area advisory body and changes involvin 
1958), County. REP. OF THE MADISON, Wis. METROPOLITAN Comm. 49-52 (Apri 
1 
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housing, urban renewal, racial accommodation, traffic and the 
motor car, and revenue needs—are not problems which can be 
dealt with alone through structural changes. They require political 
and administrative action at superior levels, state and federal. 
Thus, where it is not possible to organize support for metropolitan 
arrangements from the local level, the resources of superior levels 
are available for influencing action, perhaps through direct state 
administration of critical programs and certainly through the indi- 
rect but nonetheless potent devices of aids and shared taxes. 


CONCLUSIONS 


We can fairly conclude that the county is at best an imperfect 
instrument for dealing with the revolutionary changes that urbani- 
zation is bringing about in Wisconsin. Yet, government, and par- 
ticularly local government, has rarely been conceived of in logical 
terms. It is an instrument which responds to the felt pressures of 
the times, and it is trite, though true, to say that if the pressures 
are great enough government will respond. It is unlikely that all of 
the offshoots of urbanization can be handled by any one level of 
government. If our history indicates anything at all, it is that many 
levels and many kinds of governmental units will participate in 
providing public services and that their inter-relationships will 
become even more complex than now. Viewed in this framework, 
the Wisconsin county offers another and familiar pathway of gov- 
ernmental response to the urgent problems of the time. 

The county cannot be organized, or indeed operated, as a general 
purpose municipal corporation because it has never been one and 
probably never can be one. While constitutional amendment would 
open the door to a great many possibilities for change, it is not the 
indispensable condition for county reorganization. There is much 
that can be done within the present constitutional framework: the 
board can be reduced in size and made more representative; a weak 
central executive can be grafted onto the system; more equitable 
arrangements can be made as to who pays for and who receives 
county services; relationships among state, county, and local units 
can be clarified and improved. These changes, if achieved, would 
represent substantial progress. As Wisconsin grows more urban, 
the necessity of change in the historic pattern of county government 
becomes more compelling, change which will enable it to play a 
more effective and efficient role in the expanding urban scene. 





Extraterritorial Planning and 


Urban Growth 


MARYGOLD SHIRE MELLI* AND Rosert S. Devoyt+ 


Land use planning on a metropolitan basis is frequently sug- 
gested as a solution to the problems of urban growth. Since land 
use patterns, once developed, tend to last for generations some 
advance preparation for arterial streets, traffic control, water and 
sewerage, fire stations, schools, recreational facilities, and industrial 
or commercial sites is obviously necessary to forestall serious prob- 
lems of traffic congestion, high maintenance costs for urban services, 
cramped school areas, and slums. This preparation for the future 
growth of the community is called land use planning;! it should 
consist not only of the plans and policies for the future, but also 
of the means to protect those plans.? 

However, in an urbanized area consisting of several governmental 
units, it is not enough that each unit individually prepare for the 
future. Political boundaries are arbitrary in the sense that they 
may have no relationship to the economic and social units. There- 
fore, unco-ordinated plans, one for each government within the 
region, may lead to difficulty in that land use control may vary or 
even conflict between one political unit and another. Many of the 
problems created by urban growth result from the lack of such 
co-ordinated planning for the whole metropolitan area. 

This article discusses two devices available in Wisconsin which 
can be helpful in co-ordinating planning in a metropolitan area: 





* B.A. 1947, LL.B. 1950, Univ. of Wis.; draftsman for committee which 
revised ch. 236 on subdivision law, 1953-1955; Executive Secretary, Wisconsin 
Judicial Council. ; é 

B.S. (regional planning) 1958, Univ. of Wis.; planner on staff of Madison 
(Wis.) City Plan Commission; graduate student in regional planning, Univ. of 
Wis. 

1 Land use planning has been defined as a “process in public administration, 
consisting of the establishment of policies with respect to the desirable physical 
form and character of the community and the use of these policies as a guide 
for public activities and for various regulations applying to private develop- 
ment.” Pomeroy, Some Thoughts on the Master Plan, BEUsCHER, LAND USE 
ContrROLs VI:7 (1958); WEBSTER, URBAN PLANNING AND MUNICIPAL PUBLIC POLICY 
141 (1958). 

Co stct! — planning does not include any regulatory devices by 
which the plans for future growth are protected. See the introduction by 
Coleman Woodbury to MODEL STATE AND IONAL PLANNING LAw 1-3 (Nat'l 
Municipal League 1954). However, it is generally understood to include them 
and is used in that sense in this article. 
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one is extraterritorial planning control by a city or village over 
unincorporated areas beyond its boundaries; the other is planning 
for the metropolitan region by a regional planning agency. The 
following discussion outlines briefly the statutory authority for 
these two devices and describes how they operate. It also appraises 
them generally in terms of the statutory provisions. However, no 
attempt is made to appraise the effectiveness of either device in 
practice in Wisconsin, because little or no information on this is 
available. 












EXTRATERRITORIAL PLANNING CONTROLS® 





Extraterritorial planning controls are powers given to cities and 
villages providing them with some control over the type of develop- 
ment in unincorporated areas on their immediate fringe. This is 
an unusual type of power since a municipal corporation is generally 
required to act within its own boundaries.t The purpose of extra- 
territorial control is two-fold: (1) it helps municipalities to form 
the development of areas which will probably be annexed; (2) it 
helps municipalities to protect land use near corporate limits from 
conflicting uses outside the limits. 

Ideally, if extraterritorial planning is to be fully effective it 
should embrace all the controls available to the community. There- 
fore, it should be based upon a comprehensive, enforceable master 
plan and should include the power to zone, to control subdivision, 
to establish building setbacks, and to protect plans for future streets, 
playgrounds, parks and other recreational facilities. 

In Wisconsin, a municipality may adopt a master plan covering 
any area beyond the municipal boundaries related to the develop- 
ment of the municipality. In addition, specific grants of extra- 
territorial power have been made by the legislature for subdivision 
approval* and official maps’ to cover certain limited areas. Zoning 
remains the major field in which no extraterritorial power has been 


granted. 

























The Master Plan 





It is generally agreed that in order to guide the growth of an 








* Planning controls are only one type of extraterritorial powers given 
municipalities. For a discussion of the other types of extraterritorial powers, 
see MADDOX, EXTRATERRITORIAL POWERS OF MUNICIPALITIES IN THE UNITED STATES 





955). 
*Id. at 6,10; MCQUILLAN, MunictpaL Corporations § 10.07 (3rd ed. 1949). 
5 Wis. STAT. § 62 (1957). 
* Wis. Stat. § 62.23 (6) (d) (1957). 
"Wis. STAT. § 236.10(1)(b) (1957). 
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urban area a comprehensive plan should be prepared and used. 
Such a master plan is not necessarily a map or a chart. It consists 
of the policies which have been established with respect to the 
desirable form and character of the area, whether expressed in 
maps, charts, or in statements of objectives, principles, and stand- 
ards. The master plan forms the basis on which regulatory controls 
such as zoning, subdivision regulations, and the official map are 
exercised. It should include proposals for the development of the 
entire community, including streets, transit and transportation 
systems, utilities, public open spaces, buildings, zoning, rehabilita- 
tion areas, and all other elements that, taken together, comprise the 
plan for the community. 

Wisconsin has recognized the need for comprehensive planning 
since 1941 when municipal planning commissions were first author- 
ized to adopt master plans.* From the beginning the statute has 
recognized that a comprehensive plan cannot be limited to the 
corporate boundaries of the municipality. It may include “any 
areas outside of its [the corporate] boundaries which, in the [plan- 
ning] commission’s judgment bear relation to the development of 
the municipality ... .””° 

The scope of the municipal power to plan extraterritorially is 
probably the most significant point about it. Unlike the regulatory 
controls of subdivision approval and official maps," it is not limited 
to an arbitrary distance outside the municipality. It may include 
any area related to the development of the municipality, though 
under section 66.32 of the statutes it cannot include any territory 
within the corporate limits of another municipality. Section 66.32 
does raise a troublesome question about the extent of the power to 
develop a master plan outside corporate limits where there are 
several municipalities in the area. It provides that: 


Wherever such statutory extraterritorial powers [including 
those for master a shall overlap, the jurisdiction over 
said overlapping area shall be divided on a line all points of 
which are equidistant from the boundaries of each municipality 
concerned so that not more than one municipality shall exercise 
such power over any area. 


Since the extraterritorial area of the master plan includes any area 





8 BEUSCHER, op. cit. supra note | at 9. 

® Wis. Laws 1941, ch. 203. 

” Wis. STAT. § == 6 . 

4 Wis. Stat. §§ 236.02 (2), -10 (1) (b), & 62.23 (6) (d) (1957) limit these 
ora a or 3 miles from the corporate limits depending on the class 

ci ; , 
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related to the development of the municipality, it may be difficult 
to determine when there is overlapping and, if so, how much. 
However, since the master plan is advisory only there is little like- 
lihood of any question arising under this section. 

The master plan is made effective within the corporate limits 
of the municipality by the statutory requirement that the council 
or other public body or officer having final authority refer nu- 
merous matters to the planning commission for its consideration 
and report before taking final action on them.’ The planning 
commission is given at least thirty days in which to report, although 
the council may give it a longer period. If the report is not made 
within this period, the council may act without receiving the plan- 
ning commission report.'* 

Outside the corporate limits the planning commission has no 
right to referral. Still the existence of a master plan remains impor- 
tant for those areas over which the municipality exercises subdi- 
vision and official map controls. For these controls to be effective, 
they should be based upon a comprehensive master plan. As pointed 
out by Beuscher and Kucirek in their study of the official map in 
Wisconsin,* a master plan may be as effective as an official map 
to preserve streets and other areas for public use. A person will 
hesitate to build in a place where he knows the city plans to build 
a street. 

Since master plans are adopted by local planning commissions," 
they are limited to municipalities having such commissions. Ac- 
cording to the best available information from the state Planning 
Division, 136 Wisconsin municipalities have planning commis- 
sions.'* Limiting the adoption of the master plan to municipalities 
with planning commissions seems a wise limitation because a plan 
must be based upon much basic data and careful study of how the 
community should develop.*’ 

There is little information available on the extent to which 
Wisconsin communities have developed master plans, but appar- 





® Wis. STAT. § 62.23(5) (1957). Some of the matters that must be referred 

to the planning commission are: location and architectural design of any 
ublic building; acquisition of land for certain public purposes; all plots of 

and within the area over which the city has plotting jurisdiction; slum 
clearance; amendment or repeal of any ordinance adopted pursuant to the city 


planning section. 
3 Tbid. 


™ Beuscher & Kucirek, Wisconsin’s Official Map Law, 1957 Wis. L. REv. 
176, 179. 

* Wis. STAT. § 62.23(3) (1957). 

* As listed by the state Planning Division, October 20, 1958. 

 BEUSCHER, op. cit. supra note. 1. 
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ently very few have. This has resulted, in part at least, from the 
expense of topographic maps and serial photographs which are 
necessary to prepare a comprehensive master plan. Milwaukee has 
its plan largely completed. Madison is still in the preparation stages 
on its plan. The Municipal Year Book for 1958 lists Oconomowoc 
and Waukesha as having recently published master plans, but these 
have not been adopted by the planning commissions.'* Undoubt- 
edly, other municipalities have done some work in establishing 
basic objectives on how the community should develop, although 
these may not come within the definition of the “master plan” 
envisaged in the statute. But to the extent that municipalities do 
not have such a comprehensive plan, they are requiring compliance 
with regulatory controls intended to implement a plan for the most 
appropriate utilization of land without any such plan. 

The Wisconsin Supreme Court has never had occasion to pass 
upon the validity of the master plan statute, probably because 
there has been so little activity in the field and because the master 
plan is advisory only. 


Subdivision Approval 


One of the most important powers a community possesses is the 
right to approve the way in which undeveloped land is divided for 


urban use. This is true because the original layout of the land 
determines the type of use which can be made of the land. For 
example, an industrial site will be subdivided in a much different 
way than a residential site. 

Wisconsin has long recognized the desirability of giving a com- 
munity some control over the subdivision of land. Chapter 41 of 
the statutes of 1849 contained provisions regarding a survey and 
plan for all subdivisions or additions to any town, establishing 
requirements for plats, and providing a penalty for selling or leasing 
the lots without complying with the statutory requirements. As 
early as 1909, cities of the first, second, and third class were given 
extraterritorial control over plats within 11 miles of their limits.’ 
Today, these cities may exercise subdivision control for 3 miles 
outside their corporate limits while fourth class cities and villages 
may do so for 114 miles.?° They may adopt subdivision regulations 
which are effective within this extraterritorial area as well as within 
the corporate limits.** 





Int’. Crry MANAGERS ASS’N, MUNICIPAL YEAR BooK 257 (1958). 
” Wis. —_ reg Rey = inn 

* Wis. STAT. §§ 236.02 (2), 236.10(1)(b) (1957). 

* Wis. STAT. ; 236.45 (3) (1957). 
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A municipality has the authority to approve subdivision plats 
within its extraterritorial jurisdiction if it has adopted either a 
subdivision ordinance or an official map.”* A subdivision ordinance 
or official map is required in order to insure that there will be 
some standard by which to exercise regulatory approval. In giving 
approval, the municipality may require the subdivider to comply 
with its subdivision ordinance or with any local plan or official 
map.?* Any municipality having a planning commission may adopt 
a subdivision ordinance under section 236.45 of the statutes. Be- 
cause the scope of this ordinance may be very broad, subdivision 
approval is undoubtedly the most effective of the extraterritorial 
controls.** 

The principal limitation on subdivision approval as a land use 
control is its territorial scope. As pointed out earlier, it is limited 
to 14% or 3 miles depending on the size of the community. To an 
extent, this is a logical provision. A large municipality will prob- 
ably develop more rapidly than a small municipality and, therefore, 
should exercise control over a larger area outside its corporate 
boundaries. But even 3 miles may be inadequate if the munici- 
pality’s growth is extending beyond this limit. 

The statutes do recognize that a community may not have suffi- 
cient interest in the entire area of its extraterritorial jurisdiction 
to exercise regulatory plat approval authority in it and allow it to 
waive its right to approve plats in any portion of the extraterritorial 
area.** To the knowledge of the authors, however, no community 
has so acted under the statute. 

Extraterritorial plat approval control is not effective within the 
corporate limits of another city or village.** If the extraterritorial 
control area of two municipalities overlap, the statutes provide for 
a division line between the two, as in the case of the master plan, 
which is set at “a line all points of which are equidistant from the 
boundaries of each municipality concerned so that not more than 
one municipality shall exercise such power over any area.”?* This 

2 

= Wis. Star. § 296.18(1) (195m). 

* Under Wis. Stat. § 236.45 (1957), subdivision regulations may be de- 
signed to lessen congestion in the streets, to further the orderly layout and 
use of land, to secure safety from fire, panic and other dangers, to provide 


adequate light and air, to prevent the overcrowding of land, to avoid undue 
concentration of population, to facilitate adequate provisions for transporta- 





tion, water, sewerage, schools, parks, playgrounds and other public requirements 
ae = facilitate further resubdivision of larger tracts into smaller parcels 
of land. 


* Wis. STAT. 
Wis. STAT. 


§ 66.32, 236.02 


* Wis. STAT. § 236.10 (5) (eo 
(1957). 
66.32 (1957). 
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again may be a limitation on the effectiveness of extraterritorial 
plat approval because it does not recognize that one of the munici- 
palities may develop much more rapidly than the other and will 
grow into the area reserved for the exclusive extraterritorial control 
of the other. Also, it may work to the disadvantage of the larger 
municipality even though that municipality is probably the most 
likely to develop into the unincorporated area. For example, if a 
city of the second class (with plat approval extending 3 miles) and 
a village (with plat approval extending 14% miles) are 3 miles apart, 
the wording of the statute apparently would require that the line 
be drawn at a point i¥@ miles from each. 

In spite of the above-mentioned provisions, it should be pointed 
out that such overlapping may occur in the extraterritorial juris- 
diction of the municipality, because the town or county may have 
subdivision regulations for that same area.** Section 236.13 of the 
statutes deals with the situation where there is such overlapping 
and the requirements of the two governmental units conflict. In 
that case the plat must comply with the most restrictive require- 
ment. This procedure is merely a means of solving a specific con- 
flict and does not achieve an overall approach to planning for the 
urban area. An attempt is made, however, by the statutes to provide 
such an approach whereby any municipality, town, or county may 
contract with any other municipality, town, or county for the 
cooperative exercise of authority to approve plats.2° The authors 
know of no governmental units which have made contracts for 
this purpose. 

The Official Map* 


The official map is the device by which a municipality can pro- 
tect its plans for future streets*t by adopting a map showing their 
location. Its purpose is to prevent the haphazard erection of build- 





* Wis. STAT. § 236.10(1) (b) (1957) provides: 

If within the extraterritorial plat approval jurisdiction of a municipal- 
ity: 1. The town board; and 2. The governing body of the municipality 
if, by July 1, 1958, or thereafter it adopts a subdivision ordinance or an 
official map; and 3. The county planning agency if such agency employs 
on a full-time basis a professional engineer, a planner or other person 
charged with the duty of administering zoning or other planning legis- 
lation. 

* Wis. STAT. § 236.10 (4) (1957). 

*For a comprehensive discussion of the official map in Wisconsin, see 
Beuscher & Kucirek, op. cit. supra note 14. 

* Actually an official map may include parks and Eevee as well as 
streets, highways and parkways, Wis. Stat. § 62.23(6)(a) (1957). But the 
extraterritorial power is limited to extending streets, highways or parkways 
beyond the corporate limits. Wis. Stat. § 62.23 (6)(d) (1957). 
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ings and installation of service facilities which bear no relationship 
to future streets.** 

When the Wisconsin official map law was adopted in 1941,%* it 
applied only within municipal boundaries. In 1951,%* the law was 
amended to allow the extension of streets shown on the official map 
to the limit of the municipality's extraterritorial plat approval 
jurisdiction. 

Streets beyond the boundaries of a municipality apparently may 
be placed on the official map in the same manner as streets within 
the corporate limits,** but the power of the municipality to map 
such streets is apparently limited to the extension of streets within 
the municipality which are shown on the official map. It does not 
extend to cross streets or any street that is not an extension of one 
mapped within the municipality. However, a recent study by the 
University of Wisconsin Law School of thirty-three cities and vil- 
lages with official maps found that many of the cities and villages 
had mapped streets which “by no stretch of the imagination can be 
said to be extensions of municipal streets.”*¢ 

The official map law is enforced within the municipal boundaries 
by means of a building permit requirement.** Outside the corpo- 
rate limits, the statute does not give the municipality authority to 
require building permits. Instead, it gives the individual builder 
the choice of obtaining a building permit from the municipality 
which has an official map extended beyond its corporate limits or 
of taking the risk that he will not be compensated for a building 
erected in a mapped street.** A hardship provision is included in 
the statute so that if the land in the mapped street is not yielding 
u fair return the zoning board of appeals of the city council may 
grant a permit for a building, if this will not impracticably increase 
the cost of constructing future streets.*® 


* Miller v. Manders, 2 Wis.2d 365, 86 N.W.2d 469 (1957). 

* Wis. Laws 1941, ch. 203. 

* Wis. Laws 1951, ch. 447. 

* Beuscher and Kucirek raise the possibility that street extensions may be 
placed on the map only by amendment because § 62.23 (6)(d) (1957) of the 
statutes reads: “The strects . . . shown on the official map may be shown on 
the official map as extending beyond the boundaries of a city or village a 
However, their study found that in practice the municipalities treated street 
extensions beyond their boundaries in the same manner as streets outside the 
a. Beuscher & Kucirek, op. cit. supra note 14, at 190. 

* Ibid. 


* Wis. STAT. § 62.23 (6) (g) (1957). 

* Wis. Stat. } 62.23 (6)(d) (1957). 

*On the basis of this provision, the Wisconsin Supreme Court upheld 
the constitutionality of the official map law at least as it operates inside cor- 
og boundaries. Miller v. Manders, 2 Wis2d 365, 86 N.W.2d 469 (1957). 

Beuscher & Kucirek, op. cit. supra note 14, at 193, for a discussion of the 


language of this provision. 
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The official map law has the same limitations as subdivision 
approval.*? The power to map streets is limited to 3 or 14 miles 
outside the corporate limits and cannot extend within the bounda- 
ries of another municipality. Where the extraterritorial areas of 
several municipalities overlap, a line equidistant from the bounda- 
ries of each becomes the dividing line. The result is that in an 
urbanized area with several incorporated municipalities some other 
means must be adopted to plan through streets for the entire area 
to prevent traffic confusion and congestion. 


Over 50 Wisconsin municipalities have adopted official maps 
and at least 19 of these have extended the maps beyond their cor- 
porate limits.*! The official map law was recently sustained as being 
constitutional in Miller v. Manders.*? In upholding the official 
map, the Wisconsin Supreme Court followed the reasoning of the 
zoning cases, namely, that the control is a valid exercise of the 
police power but that in application to certain lands it may be so 
unreasonable as to be invalid.** The case did not consider the 
validity of extraterritorial controls. 


Zoning 


Zoning is the oldest and most widely adopted land use control 


in Wisconsin.** By statute, in Wisconsin any municipality may 
adopt a zoning ordinance whether or not it has a planning com- 
mission or a master plan.*® The purpose of zoning is to control 
directly the type of development which can take place on land. It 
is closely related to subdivision control in that the layout of an 
area determines to a large extent the character of the use which can 
be made of the land. 

Unlike subdivision approval and the official map, there is no 
direct authorization in Wisconsin to zone in extraterritorial areas. 
However, in a number of states authority is given to zone extra- 





“wis. Stat. § 62.23 (6) (d) (1957). 

“Information on the number of Wisconsin municipalities with official 
maps was obtained from the state Planning Division and is the number as of 
October 1958. Information on municipalities which have extended their official 
maps was obtained from the state Planning Division and is the number as of 
op. cit. supra note 14 and is of the date of that study. Undoubtedly, other 
municipalities have extended their official maps since then. 

“2 Wis.2d 365, 86 N.W.2d 469 (1957). 

* Id. at 376, 86 N.W.2d at 474-75. 

“Wis. Laws 1917, ch. 404. 

“Wis. Stat. § 62.23(7) (1957). As of October 1958, the state Planning 
Division listed over 200 cities and villages as having adopted zoning ordinances. 
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territorially.“* In the few cases which have arisen under these 
statutes, the courts have either assumed the right of the legislature 
to grant such authority to municipalities,’ or have found the grant 
constitutional.* 

Since Wisconsin counties have authority to zone,*® the unincor- 
porated urban fringe area may be zoned by counties. As of October 
1958, the state Planning Division knew of forty-two counties with 
zoning ordinances. However, under the Wisconsin statute a county 
zoning ordinance is in force only in those towns which have ap- 
proved it; in some counties such approval has been confined to one 
or two towns. Consequently, county zoning may be much less effec- 
tive than would appear from the number of counties which have 
adopted zoning ordinances. Another point to consider is that cities 
are more apt to have experienced staffs and superior facilities put- 
ting them in a much better position than the county to administer 
land use controls in the urban fringe.*° 

Even though the county has a good zoning ordinance, co-opera- 
tion is necessary between the city and the county to assure some 
continuity in the zoning on both sides of the corporate boundaries. 
The effectiveness of zoning in both areas can be appreciably de- 
creased if dissimilar uses exist on opposite sides of the corporate 
limit. Also, difficulties may be caused for the municipality or for 
land owners upon annexation. In one instance known to the 
authors, a land owner was prevented from building the type of 
structure he had planned when he purchased the land prior to 
annexation, because the uses allowed by the city differed from those 





“In 1952 the Planning Advisory Service of the American Society of Planning 
Officials listed the following states as granting extraterritorial zoning power 
to some cities: Alabama, Indiana, Kentucky, Nebraska, North Carolina, South 
Carolina, Tennessee, and West Viriginia. In addition, Maryland gave authority 
to zone extraterritorially in new subdivisions. AMERICAN SOC’y OF PLANNING 
OFFICIALS, PLANNING ADVISORY SERVICE INFORMATION REP. No. 42, September 
1952. Since publication of that report, Oklahoma has granted extraterritorial 
_ powers to the City of Tulsa. OKLA. Stat. ANN. tit. 19, § 863.19 (Supp. 
1957) 

“Omaha v. Glissmann, 151 Neb. 895, 39 N.W.2d 828 (1949); Peterson v. 
Vasak, 162 Neb. 498, 76 N.W.2d 420 (1956). See also, American Sign Corp. v 
a. 276 S.W.2d 651 (Ky. 1955); State v. Owen, 242 N.C. 525, 88 S.E.2d 832 
(1955) 

“ Raleigh v. Morand, 247 N.C. 363, 100 S.E.2d 870 (1957). See discussion in 
Haar, a and Realism in Land-Use Planning, 105 U. Pa. L. REv. mg 
523-31 (1957); Bouwsma, The Validity of Extraterritorial Municipal Zoning, 8 
Vanpb. L. REV. 806 (1955). 

* Wis. Stat. § 59.97 (1957). 

* As of May 1958, the state Planning Division nee ee od that eight cities 
(Green Bay, Madison, Manitowoc, Milwaukee, Racine, Sheboygan, South Mil- 
waukee, Waukesha) and two counties (Manitowoc and Wau ) had planning 
staffs. 
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allowed by the county, even though the city on annexation did not 
change the type of classification. 

Although Wisconsin municipalities have no authority to zone 
extraterritorially, there are some devices available to help them 
form development on their fringe. In exercising the power to 
approve subdivisions, municipalities can limit the type of use which 
can be made of the land by the way in which the land is subdivided. 
Second, they can experiment with “prezoning.” This is now being 
tried by Glendora, California and Carleton, Michigan.*! Both of 
these cities have included in zoning ordinances areas outside their 
corporate limits, although they have no authority to enforce the 
ordinances. But even though the municipality has no method of 
enforcement, “prezoning” has several advantages. First, it permits 
petitioners seeking annexation to know exactly to what uses they 
can put their property when it becomes part of the city. Second, 
city officials are relieved of demands for annexation on special 
zoning terms and requests for land uses that are unsuitable. Third, 
it protects residents living next to an area that is being annexed, 
because they know in advance the kinds of uses that can be made of 
the annexed land. 

In Wisconsin, municipalities could adopt prezoning as part of 
their master plans for areas outside corporate limits which are 
related to community development. They could seek the co-opera- 
tion of the county in adopting similar provisions in its zoning 
ordinance so that, regardless of whether the areas remained in the 
county or were later annexed to a city or village, the land use 
would remain the same. 

Thus far, we have been discussing the problem of zoning (or lack 
of zoning) in unincorporated fringe areas. A second problem, not 
strictly belonging in this discussion, which would not be solved by 
extraterritorial control, is that of conflicting uses in adjacent incor- 
porated areas. These may destroy the land use planning of adjacent 
areas just as if one area were unincorporated. Furthermore, courts 
have looked with increasing frequency to uses in adjacent munici- 
palities to determine the validity of a zoning classification, arguing 
that zoning, to meet the statutory requirement that it be compre- 
hensive, may have to take into account land uses in neighboring 
units.** This indicates that municipalities in metropolitan areas 





* American Society of Planning Officials Newsletter, “Cities Try Prezoning,” 
November 1957. 

* Reynolds v. Barrett, 12 Cal.2d 244, 83 P.2d 29 (1938); Hamelin v. Zoning 
Board, 19 Conn. Supp. 445, 117 A.2d 86 (1955); Hannifin Corp. v. City of Ber- 
wyn, 1 I11.2d 28, 115 N.E.2d $15 (1953); LaSalle Nat'l Bank v. Chicago, 4 I112d 
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will be required to work together more closely or to take into con- 
sideration the land uses in the adjoining municipality in deter- 
mining zoning classifications. 


Appraisal of Extraterritorial Land Use Controls 


The value of extraterritorial controls is difficult to appraise. 
Their adequacy depends in large part upon the circumstances in 
which they are exercised. The effectiveness of extraterritorial con- 
trols where the municipality is surrounded by unincorporated areas 
may be much different from where there are several incorporated 
municipalities in the area. 


Extraterritorial Controls in Unincorporated Areas 


A single municipality with urban development outside its bound- 
aries will find extraterritorial controls very useful devices. In these 
circumstances, they protect the land use within the municipal 
limits from encroachment by unrelated uses on its fringe; they also 
enable the municipality to determine the type of development 
which will take place within an area which is likely to become a 
part of the municipality. 

The principal shortcoming of extraterritorial controls in Wis- 
consin results from the fact that there is no extraterritorial zoning 
authority. The power to zone, to control the actual use to be made 
of the land, is probably the most important single land use control. 
Without it, the power to control new subdivisions and to map new 
streets is much less effective. In order to achieve maximum results, 
extraterritorial controls should include the same land use controls 
available within the municipality. 

The second limitation on the effectiveness of extraterritorial 
controls in unincorporated areas is the fact that their territorial 
scope is arbitrarily limited. In some cases, with the ease of modern 
transportation, the social and economic unit may extend far beyond 
1% or 3 miles outside the corporate limits. In others, this may give 
the municipality the right to control development in an area which 
is almost exclusively rural and which has no immediate prospect of 
becoming urbanized. 





253, 122 N.E.2d 519 (1954); Duffcon v. Cresskill, 1 N.J. 509, 64 A.2d 347 (1949); 
Cresskill v. Dumont, 15 N.J. 238, 104 A.2d 441 (1954); Moriarity v. Pozner, 
36 N.J. Super. 586, 116 A.2d 704 (App. Div. 1955); Gross v. Allan, 37 N.J. 
Super. 276, 117 A.2d 275 (App. Div. 1955); Hochberg v. Freehold, 40 N.J. Super. 
276, 123 A2d 46 (App. Div. 1956); Gartland v. Maywood, 45 N.J. Super. 1, 
131 A2d 529 (App. Div. 1957); State ex rel. Anshe Chesed Congregation v. 
Bruggemeier, 97 Ohio App. 67, 115 N.E.2d 65 (1953); and cases discussed in 
Haar, op. cit. supra note 48, at 526-29. 
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Extraterritorial Controls in Areas of Several Incorporated 
Municipalities 


When extraterritorial controls are exercised in an area of several 
municipalities, which frequently characterizes metropolitan regions, 
their effectiveness is greatly decreased.** They are not designed 
for co-ordinated planning for an area of several incorporated 
municipalities, since they apply only to unincorporated areas. 

Extraterritorial controls are oriented to the needs of the par- 
ticular city or village having power over the area involved. The 
result is that the needs of some communities in the area may be 
overlooked or ignored in cases of conflict. 

Where there are overlapping jurisdictions, the statutes provide 
a distance formula for dividing the area which ignores the basic 
planning problems of the social and economic units involved. One 
suggested solution to this problem is that where one of the munici- 
palities is considerably larger than the other, the larger municipality 
should have the first right to exercise its extraterritorial powers to 
their full extent. If, after demand from the smaller municipality, 
it does not adopt an official map or subdivision regulations within 
a specified time, then the distance formula would apply. 


THE REGIONAL PLAN COMMISSION 


The regional plan commission is the other device available in 
Wisconsin for co-ordinating planning in a metropolitan area.®* It 
differs from the extraterritorial controls discussed above in that its 
territorial scope is not limited to unincorporated areas or to any 
arbitrary distance; it may cover all governmental units within the 
region. On the other hand, its functions are advisory only; it has 
no authority to require that certain standards be followed. It is, 
in short, an agency very similar to a local planning commission 
except that its function is to plan on a metropolitan basis. 

Interest in regional planning as a partial solution to problems 
of urban growth has increased rapidly in recent years. In 1953 the 
American Society of Planning Officials listed 42 official regional 
planning agencies, 6 quasi-official agencies, and 31 unofficial 





““Extraterritorial . . . controls are not important as a means of meeting 
the needs of, nor of relieving the pressure from, metropolitan government. 
Their use may lead to jurisdictional conflicts, bickering and hard feelings, 
rather than to cooperation between the governments of metropolitan areas.” 
Jones, The Organization of a Metropolitan Region, 105 U. Pa, L. REv. 538, 
542 (1957). 

* Wis. STAT. § 66.945 (1957). 
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groups.** In 1957, the Bureau of Public Administration of the 
University of California at Berkeley, estimated 18 or 20 additional 
planning agencies had been established.5* In 1954 the National 
Municipal League published a model state and regional planning 
law.** 

By the beginning of 1958, 32 states including Wisconsin, made 
provision for regional planning.** The Wisconsin enabling statute 
was adopted in 1955°* but there has been no activity under it. 

A regional plan commission can be established in Wisconsin only 
by action of the governor or a state agency designated by him. This 
is done on the basis of a petition by a local governmental unit in 
the area showing the need for a regional plan commission, plus a 
finding by the governor or state agency that there actually is such 
a need. In creating the regional plan commission, the governor or 
state agency prescribes the area and boundaries of its jurisdiction, 
but any governmental unit can elect to remain out of the planning 
area by filing a resolution to that effect with the governor.*? This 
voluntary feature is typical of regional planning statutes.*? The 
model regional planning law, on the other hand, provides that “the 
director of state planning, on his own initiative or at the request 
of one or more local governing bodies or local planning boards, 
may recommend to the state planning council the establishment of 
regional and metropolitan planning areas in the state.”** The 
model law apparently recognizes the fact that unless some state 
official has the authority to establish regional commissions nothing 
may be done, as is the case in Wisconsin.** However, unless the 





% AMERICAN SOC’y OF PLANNING OFFICIALS, METROPOLITAN-REGIONAL PLAN- 
NING AGENCIES (1953). 

“13 AssEMBLY (CALIF.) INTERIM Como. Reps. No. 11, ADAPTING GOVERNMENT 
To METROPOLITAN NEEDS: A REVIEW OF ORGANIZATIONAL DEvicEs 13 (1957). 


See note 2 supra. 
* HOUSING AND HOME FINANCE AGENCY, PLANNING LAws (2d ed. 1957). 


* Wis. Laws 1955, ch. 466. 

“In the Fox River Valley, the cities of Appleton, Kaukauna, Menasha, and 
Neenah, the villages of Combined Locks, Kimberly, and Little Chute and 
three unincorporated towns have formed a regional plan commission by con- 
tract under § 66.30 (1957) of the statutes. 

* Wis. STAT. § 66.945 (2) (1957). 

© Haar, op. cit. supra note 48, at 516. 

® MopEL STATE AND REGIONAL PLANNING LAw § 12 (Nat'l Municipal League 
1954). 

“The reader should not be misled, however, into thinking that no atten- 
tion is being given to metropolitan problems in Wisconsin. For a regional plan 
commission by contract under Wis. STAT. § 66.30 (1957), see note 60 supra. In 
addition, a state-wide governor’s study committee on Problems of Urban Ex- 
nsion was created in 1957 to conduct studies, except in Milwaukee, of prob- 
ms confronting municipal governments as a result of urban expansion. Wis. 
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local governmental units are interested in regional planning, the 
plan commission, which can only advise, will not be very effective. 

One of the principal difficulties with the Wisconsin regional 
planning statute is that membership in a regional plan commission 
is not only voluntary at the outset, but any member unit may with- 
draw from the commission at any time.** 

Like most other regional plan commissions, the membership in 
Wisconsin consists of a representative of each local unit within the 
region.**® This may create problems because most metropolitan 
regions consist of one central city with a much larger population 
than other units in the area. That city will undoubtedly feel that 
it is under-represented. In fact, the charge has been made that this 
would turn the central city over to the suburbs. Representation on 
the basis of population or equalized value would be as objection- 
able to the suburbs. A workable procedure might be one whereby 
an equal number of representatives are appointed by the central 
city and the suburbs (suburban representatives could be appointed 
by the county board from residents of the suburban areas) with 
several additional members appointed by the governor or the state 
director of regional planning or by joint action of the members 
already appointed by the city and suburbs. 

The Wisconsin statute authorizes the regional plan commission 
to collect basic information about the region necessary for the 
accomplishment of its duties.*7 Most important of these duties is 
the preparation of a master plan for the region. This is usually a 
function of the regional plan commission, but the statutes of the 
various states differ greatly in their description of what the plan 
should include. The Michigan** and New Jersey statutes are very 
broad, for example, authorizing plans for the development of the 
area or for its physical, social and economic development. The 
Wisconsin statute is more explicit.” 

The Wisconsin statute, like those of many other states and the 
model law, authorizes the regional plan commission to provide 
advisory services to local governments in the area on regional plan- 
ning problems and to act as a co-ordinating agency for programs 





Laws 1957, ch. 544. At the same time, a special committee, called the Metro- 
politan Study Committee, was created to study problems in Milwaukee. Wis. 
Laws 1957, ch. 421. 

*47 Ops. Wis. ATt’y GEN. 105 (1958). 

* Wis. STAT. § 66.945 (3) (1957). 

* Wis. STAT. § 66.945 (8) (1957). 

® MicH. STAT. ANN. “he 5.3008 (9) (Rev. Vol. 1958). 

@N.J. Stat. ANN. 40:55C—31 to—33 (Cum. Supp. 1957). 

” Wis. STAT. § 66.945 (9) (1957). 
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and activities of the local units, as they relate to its objectives.” 
The statute apparently limits the aid which the regional plan 
commission can give local units on matters of a regional nature.” 

One of the most important provisions of the Wisconsin statute 
is the specific authorization allowing the commission to publicize 
and advertise its work and findings."* Since it is an advisory body, 
the commission must rely solely on persuading the local units to 
follow its recommendations and will need all of the public support 
it can muster. In fact, it might be desirable for a regional plan 
commission to hold hearings on its proposals before adopting them, 
not only to educate the citizens to regional planning, but also to 
ascertain their opinions on the proposals. The model law authorizes 
the plan commission to hold public or private hearings and to 
sponsor public forums."* 

Once the master plan is prepared and adopted by the regional 
plan commission, the problem of securing compliance with it must 
be solved. The Wisconsin statute contains a provision for effectu- 
ating the master plan which is not included in the model law or, 
apparently, in other state statutes.” It requires that the partici- 
pating units refer to the plan commission, before final action, the 
location of, or the acquisition of, land for any of the items or facili- 
ties included in the master plan and all subdivision plats for which 
approval of a participating unit is required.’ 

Two other features of the Wisconsin enabling act should be men- 
tioned. In order to carry out its functions, the regional plan com- 
mission is authorized to employ a director and a staff.’7 This is 
important because the mere existence of a professional staff which 
devotes its time to the study of regional problems may be a step 
toward solving these problems. The statute also establishes a source 

™ Wis. STAT. § 66.945 (8) (1957). 
™ Wis. STAT. § 15.845 (1957) provides for a director of regional planning 


who also assists local units in planning. It provides that he shall have the 


authority 
“To do work to facilitate urban planning for smaller communities lack- 
a planning resources ——s surveys, land use studies, 
urban renewal plans, technical services and other planning work but 
excluding plans for specific public works) and to provide planning as- 
sistance to cities and other municipalities having a population less than 
25,000 according to the latest decennial census; to do similar planning 
work in metropolitan and regional areas in co-operation with official 
state, metropolitan or regional planning agencies empowered by law 
to perform such planning . . . .” Id. at § 15.845 (3) (j). 
™ Wis, STAT. § 66.945 (8) (1957). 
™Mopet STATE AND REGIONAL PLANNING LAws § 14h (Nat'l Municipal 
League 1954). 
*® Haar, op. cit. supra note 48, at 520. 
Wis. STAT. § 66.945 (11) (1957). 
™ Wis. STAT. § 66.945 (6) (1957). 
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of funds for the commission independent of any appropriations by 
participating units. It may make charges against the local units in 
the region up to .003 per cent of the equalized value of the land, 
unless the governing body of the unit expressly approves an amount 
in excess.’* This independence may be important to an agency 
attempting a regional approach considered by individual units as 
not in their primary interest. On the other hand, giving what 
amounts to a taxing power to an agency removed from direct voter 
control may cause concern. In addition, in making the independent 
budget of the regional plan commission acceptable it may have 
been necessary to set the amount at an inadequate level.” 

Basing the charges on equalized value may also cause some fric- 
tion because representation, as mentioned above, is based on one 
vote for each governmental unit. Undoubtedly, some governmental 
units in the region will have a much higher assessed valuation than 
others and will pay more of the cost of the commission; they may 
object that they do not have a greater voice in the decisions of 
that body. 


Appraisal of the Regional Plan Commission 


Even though the Wisconsin regional plan commission statute 
has some drawbacks,*° it still has a very constructive role to play in 
planning for urban growth. It has a distinct advantage over extra- 
territorial controls in planning for urban areas with more than one 
incorporated municipality since its territorial jurisdiction is in- 
tended to encompass the whole region and to include incorporated 
areas as well as unincorporated areas. By making provision for a 
staff to devote full time to the planning problems of the metropoli- 
tan area, it provides for co-ordination of planning where there 
otherwise might not be any. Furthermore, in the absence of any 
more formal governmental structure, it provides a forum for the 
local units to work together on metropolitan problems which are 
beyond the scope of their individual agencies. 





Wis. STAT. 3 66.945 (14) (1957). Question has been raised as to the mean- 


ing of “equalized value.” Apparently, it is intended to be the same as “full 
value” in Wis. Stat. § 70.57 (1) (1955). Question has also been raised as to the 
meaning of “land.” Apparently, it is intended in the sense generally used in 
common real estate terminology of land and improvements. 

* Taking the Madison metropolitan region as an example, this would mean 
a budget of roughly $20,000 to $25,000 a year. Considering salaries for the 
professional planning staff, clerical costs, office rental, and printing costs, a 
regional plan commission might have difficulty functioning effectively on this 


budget. 

F Such as the voluntary withdrawal provision, voting based on a single vote 
per governmental unit without regard to population, the basic for obtaining 
revenue, and the purely advisory nature of its functions. 
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The major drawback of a regional plan commission is the lack 
of a legislative body of similar area-wide jurisdiction to carry out 
its recommendations.** It has been proposed that the Wisconsin 
regional plan commission legislation be amended to authorize the 
commission to enter into contracts with local units in the region, 
permitting it to exercise extraterritorial controls over streets and 
new subdivisions now possessed by the local units. Perhaps the day 
will come when by this device the regional planning commission 
can more effectively play the role now performed by extraterritorial 
controls. More likely though, discontent over the ineffectiveness of 
present extraterritorial controls and dissatisfaction over the weak 
advisory functions of regional planning commissions, will ultimately 
push some kind of governmental reorganization bringing into 
existence effective area-wide government to handle area-wide prob- 
lems on a metropolitan community basis.*? 





“It is sometimes claimed or intimated that metropolitan planning will 
make a more formal metropolitan government unnecessary because it will pre- 
sent guide lines that will motivate existing units of local government to co- 
o— with each other for the accomplishment of the regional goals. The 
claims are not false but exaggerated. Local government in metropolitan areas 
can be integrated only by an agency or agencies capable of legislative and 
administrative action on metropolitan problems. Planning, as the terin is gen- 
erally understood, should be part of that process. But disembodied planning 
is no substitute for government.” Joncs, supra note 53, at 546. See also ASSEM- 
BLY (CALIF.) INTERIM Comm. REPs., supra note 56, at 14. 

"Some of the means suggested for obtaining area-wide government are: 
consolidation, annexation, federated government by creation of a special district, 
reorganization of county government, and city-county consolidation. See JANs, 
THE Ursan FRINGE PROBLEM: SOLUTIONS UNDER MICHIGAN LAw (1957); Jones, 
supra note 53; TABLEMAN, GOVERNMENTAL ORGANIZATION IN METROPOLITAN 
ArFAS (1951); STOKER, Our City-PARIsH GOVERNMENT (Baton Rouge, La.) (1954); 
ASSEMBLY (CALIF.) INTERIM COMM. REPS., op. cit. supra note 56; BOLLENS, THE 
STATES AND THE METROIOLITAN PROBLEM, REP. TO GOVERNORS’ CONFERENCE 
(Council of State Gov’ts 1956); METROPOLITAN ST. LoUIs SURVEY, PATH OF PROG- 
RESS FOR METROPOLITAN ST. Louis (1957); PUBLIC ADMINISTRATION SERVICE, THE 
GOVERNMENT OF METROPOLITAN MIAMI (1954). 








The Elimination and Prevention 
of Urban Blight 


Rosert D. SunpBy* 


Urban blight is one of the less agreeable consequences of urban 
growth and is presently one of the most serious problems facing 
metropolitan areas of the United States.t Urban blight, however, 
is not solely a metropolitan problem. It is true that the slums and 
blighted areas of big cities receive the greatest public attention, 
but even a casual examination will reveal the same conditions on 
a smaller scale in almost every area having a concentration of 
population. 

Many factors contribute to the spread of blight. One of the 
most obvious is the intrusion into residential areas of industrial 
and commercial activity, thereby increasing traffic congestion, 
smells, noise, dirt, and smoke. Other contributing factors include 
poor planning of streets and buildings, poor drainage, substandard 
buildings, obsolescence and deterioration of structures, character 
of occupancy, and lack of recreational areas. 

The automobile also has been a significant factor accelerating 
the spread of blight. Because greater accessibility to place of em- 
ployment is obtained by the automobile, the financially able need 
not live close to their places of employment. Thus, the movement 
to the green areas has left the residential belt immediately adjacent 
to the business community to the lowest income classes and to 
minority groups forced to live in restricted sections. 

Such areas require more than their share of police protection, 
fire protection, health and welfare services, while contributing 
much less than their share of tax dollars to pay the cost of these 
services. Also, the incidence of crime and juvenile delinquency is 
considerably higher in blighted areas than in other areas.? It is, 





*LL.B., 1949, Univ. of Wis.; Legal Counsel, League of Wisconsin Munici- 
palities, 1952—. 

1 Milwaukee is presently engaged in three extensive urban renewal projects 
and. Madison is engaged in two. HOousING AND HOME FINANCE AGENCY, URBAN 
50, 1988) ADMINISTRATION, URBAN RENEWAL Project Directory 21-22 (June 

» 1958). a1? 

* Fhe Urban*Renewal Division of Sedrs, Roebuck and Co. reports in “ABC's 
of Urban Renewal,” at p. 7, from figures compiled by the Federa) Works Agency 
Public Building Administration, that slums and substandard districts comprise 
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therefore, economically sound to eliminate blight, for its spread 
could lead to eventual financial strangulation of the community. 

The rehabilitation and redevelopment of slums and blighted 
areas must be a community responsibility. The individual property 
owner is helpless to correct the situation. He cannot change the 
character of the neighborhood which has depreciated his property. 
Blight must be attacked on a project basis. It must be torn out by 
the roots and not merely diverted. Planning and zoning controls 
must be established to prevent its recurrence. 

For many years officials of metropolitan communities were as 
helpless as individual property owners in checking the spread of 
blight. The costs involved were staggering and the financial re- 
sources available were simply not adequate to cope with the prob- 
lem. It become apparent that the problem could only be solved 
by a nation-wide effort. 


FEDERAL ASSISTANCE PROGRAM 


The U. S. Housing Act of 1937? was the first such effort. It 
sought to eliminate slum dwellings by making their removal a 
part of a public housing program. The act required that for every 
housing unit built, a substandard dwelling be eliminated by razing 


or rehabilitation. By 1950, some 142,500 unsafe and insanitary 
dwellings‘ had been eliminated under the act. Yet, by 1949, it had 
become apparent that a comprehensive attack upon the slum prob- 
lem required a broader approach than was possible under this 
public housing program. The Housing Act of 1949° laid the foun- 
dation for the present urban renewal program. Title I authorized 
federal assistance to localities for the clearance of slums and the 
redevelopment of blighted areas to provide adequate housing in a 
decent environment.® 

But, again, the federal program was insufficient to meet the 
growing problem. In 1953 the President’s Advisory Committee on 
Government Housing Policies and Programs found that urban 
blight was outstripping efforts towards its elimination despite 





about 20% of a city’s residential areas but account for: 33% of the population, 
45% of the major crimes, 55% of the juvenile delinquency, 50% of the arrests, 
60% of the tuberculosis victims, 50% of the disease, 35% of the fires, 45% of 
total city services’ costs, and only 6% of the real estate tax revenues. 

750 Stat. 888 (1937), 42 U.S.C. §§ 1401-31 (1952). 

*HousInc AND Home FINANCE AGENCY, URBAN RENEWAL ADMINISTRA- 
TION, THE RELATIONSHIP BETWEEN SLUM CLEARANCE AND URBAN REDEVELOPMENT 
AND Low-RENT Housinc 5 (Nov. 1950). 

5 Housing Act of 1949, ch. 338, 63 Stat. 413 (1949) (codified in scattered 
sections of 12, 42 US.C)). 

*63 Stat. 413 (1949), 42 U.S.C. §§ 1451-1460 (1952). 
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federal financial assistance to localities.’ Congress substantially 
enacted the Committee’s recommendations in the Housing Act of 
1954.8 The effect was to broaden the 1949 act by providing assist- 
ance for the conservation and rehabilitation of blighted and deteri- 
orating neighborhoods as well as providing for the clearance of 
slum areas and their redevelopment. Thus, federal assistance be- 
came available to rehabilitate areas which were in the process of 
deterioration but had not deteriorated to the point of requiring 
clearance for total redevelopment. 

As now constituted, the federal assistance program offers a variety 
of aids for urban renewal for both small and large communities. 
These aids include: 

1. Planning advances to enable communities to make surveys 
and draw up urban renewal plans as a basis for federal loan and 
capital grant contracts.® 

2. Loans to finance current expenditures in connection with 
the initiation and operation of projects.'® 

3. Capital grants to defray up to two-thirds, or under certain 
conditions three-fourths, of the net cost of projects." 

4. Relocation payments to families, individuals, and business 
concerns for moving expenses and losses of property resulting from 
displacement by urban renewal projects.” 

5. Demonstration grants to communities of up to two-thirds of 
the cost of studying, developing, testing, and reporting methods of 
slum prevention and elimination that will be of value not only to 
themselves but to other communities. 

6. Urban planning assistance grants to state, metropolitan and 
regional planning agencies for the benefit of communities of less 
than 25,000 population which lack the funds and facilities for per- 
forming this work, and metropolitan areas and urban regions.'* 

7. An urban renewal service to furnish technical advice and 
assistance, including consultation regarding specific problems, and 
to disseminate publications for the information and guidance of 
local public agencies.*® 





"Steiner, Urban Renewal and the Small City, Puetic MANAGEMENT, JOURNAL 
OF THE INT’L City MANAGERS’ Ass’N 212 (Sept. 1958). 

“Housing Act of 1954, ch. 649, 68 Stat. 590 (1954) (codified in scattered 
sections of 12 U.S.C). 

°68 Stat. 624 (1954), 42 U.S.C. § 1452(d) (Supp. V, 1957). 

* 68 Stat. 624 (1954), 42 US.C. § 1452 (a) mp. 1980 1? 

68 Stat. 625 (1954), 42 U.S.C. § 1453 (Sup 

%70 Stat. 1100 (1956), 4 

*68 Stat. 629 (1954), 42 USC. 

*68 Stat. 640 (1954), 40 U.S.C. § 461 (Supp 957). 

*68 Stat. 624 (1954), 42 US.C. § 1451 a Vsupp. V, 1957). 
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8. Special mortgage insurance to assist in financing the con- 
struction and rehabilitation of housing in urban renewal areas and 
for families displaced by urban renewal activities and other govern- 
mental action.*® 

9. A special assistance program to assure a sufficient amount of 
mortgage financing for housing under sections 220 and 221 of the 
National Housing Act where private funds are not adequate to 
meet these needs.?? 

10. Low-rent public housing for families displaced by urban 
renewal activities.’* 

The aids are administered by several constituent agencies of the 
Housing and Home Finance Agency, including the Urban Renewal 
Administration, the Federal Housing Administration, the Federal 
National Mortgage Association, and the Public Housing Adminis- 
tration. 

Federal aid for urban renewal is not automatically available to 
every community upon application. To be eligible for the major 
types of federal assistance (advances, loans, and capital grants), 
statutory and administrative requirements must be met. 

Section 110(a) of the Housing Act of 1949, as amended, defines 
an urban renewal area as “a slum area or a blighted, deteriorated, 
or deteriorating area.” The Urban Renewal Administrator has 
established administrative criteria for determining whether an area 
has deteriorated to a point where public action is necessary to pre- 
vent the development or spread of slums and blight. Evidences of 
deterioration can be: (a) the presence of substandard conditions in 
a substantial percentage (at least 20 per cent) of residential struc- 
tures; (b) overcrowding of structures on the land; (c) mixed use of 
structures; (d) adverse factors (nuisances, dilapidation, etc.) in non- 
residential structures or land use in or adjacent to residential areas; 
(e) overoccupancy of structures; (f) narrow, crooked, inconvenient, 
congested, unsafe or otherwise deficient streets; (g) deficiencies in 
public utilities or recreational and community facilities contribut- 
ing to inadequate living accommodations or poor neighborhood 
environment.® 

Under section 110(c) of the act on urban renewal project may 
involve slum clearance and redevelopment or rehabilitation or 
conservation in an urban renewal area or any combination or part 





*68 Stat. 596, (1954), 12 US.C. § 1709 (Supp. V, 1957). 

68 Stat. 639 (1954), 12 U.S.C. § 1750gg (Supp. V, 1957). 

*63 Stat. 417 (1949), 42 U.S.C. § 1410(g) (Supp. V, 1957). 

* URBAN RENEWAL ADMINISTRATION, LPA LETTER #45, pp. 1-4 (1954). 
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thereof.” An urban renewal project may not, however, include the 
construction of, or additions or improvements to, buildings.** 

Although the federal urban renewal aid program is essentially 
a residential program,”? loans and advances may be extended to the 
local public agency for redeveloping an area for predominantly 
nonresidential use up to 244 per cent of the estimated gross project 
costs of the projects undertaken under other contracts with the local 
public agency.?* 

In order to further qualify for Title I aids, a community must 
commit itself in its workable program to achieve the following 
objectives within a reasonable time:** 

1.. Adequate local codes and ordinances, effectively enforced, 
or the prospect of having such a program. 

2. Adequate administrative organization to carry out urban 
renewal programs. 

§. Analyses of blighted neighborhoods to determine the treat- 
ment needed. 

4. A comprehensive plan for development of the community. 

5. Ability to meet financial obligations and requirements. 

6. Responsibility for adequately rehousing all families displaced 
by urban renewal and other governmental activities. 

7. Evidence that the program has been prepared with citizen 
participation. 

The Urban Renewal Administration’s form, “Report on Local 
Plans and Programs,” H-682,?° lists as minimum requirements: (a) 
a general plan for the development of the locality as a whole; 





* Acceptable activities of the local public agency in an urban renewal 

eo under the act are listed in 63 Stat. 420 (1949), 42 U.S.C. § 1460(c) (Supp. 
, 1957). 

270 Stat. 1098 (1956), 42 U.S.C. § 1460(c) (Supp. V, 1957). 

2“Financial assistance shall not be extended under this title with respect 
to any urban renewal area which is not clearly predominantly residential in 
character unless such area will be a predominantly residential area under the 
urban renewal plan therefor . .. .” 70 Stat. 1098 (1956), 42 U.S.C. § 1460 (c) 
(Supp. V, 1957). 

70 Stat. 1099 (1956), 42 U.S.C. § 1460(c) (Supp. V, 1957). Under the 
Urban Renewal Act some states have permitted the taking of land which was 
then made available for constructing modern industrial and commercial build- 
ings. This has becn donc on the theory that a public purpose was accomplished 
by the seizure and destruction of “blight” areas, and the disposition of the 
land thereafter to — owners for bey purposes was merely incidental. 
Schenck v. City of Pittsburgh, 364 Pa. $1, 70 A.2d 612 (1950) (Golden Triangle 
Project). Contra, Edens v. City of Columbia, 228 S.C. 563, 91 S.E.2d 280 (1956). 

In Oliver v. City of Clairton, 374 Pa. 333, 98 A.2d 47 (1953), the city was 
able to use these powers to clear land in order to allow an industry to expand 
and remain in the city. 

*“ABC’s of Urban Renewal,” op. cit. supra note 2, at 11; Steiner, supra 
note 7, at 213. 

*See note 19 supra. 
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(b) plans and programs for physical development; (c) administrative 
and regulatory measures to control and guide development; (d) 
minimum standards for health, sanitation and safety in dwellings; 
(e) minimum standards for construction; (f) other codes, ordinances 
or regulations contributing to the prevention of slums and blight. 

These plans, programs, codes, ordinances or regulations, if avail- 
able, must be submitted to the administrator. In addition, a state- 
ment must be filed, signed by the chief executive of the munici- 
pality, describing the steps which have been taken and will be 
taken toward adopting the necessary plans, ordinances, and regu- 
lations. Thus, the administrator will be able to satisfy himself 
before approving an application that steps will be taken to prevent 
a recurrence of blight. 

In addition to the federal requirements, the administrator must 
be satisfied that the requirements of the state law have been met 
and that authority exists for the municipality to undertake an 
urban renewal program. 


WISCONSIN ENABLING LEGISLATION 


The development of Wisconsin’s enabling legislation parallels 


the development of the federal assistance program. 
Housing Authorities Law 


Sections 66.40 through 66.404, of the Wisconsin Statutes, referred 
to as the Housing Authorities Law, were enacted in 1935.2° The 
law recognizes the existence of insanitary or unsafe dwelling accom- 
modations in the state and that persons of low income are forced 
to reside in them. Subsection (2) of section 66.40 declares 


that the clearance, replanning and reconstruction of the areas 
in which insanitary or unsafe housing conditions exist and the 
providing of safe and sanitary dwelling accommodations for 

rsons of low income are public uses and purposes for which 
public money may be spent and private property acquired and 
are governmental functions of state concern .. . . 


The law provides for the creation by the city council of a corpo- 
rate public body having the power of eminent domain and the 
power to clear and improve property and to prepare, carry out, 
acquire, lease and operate housing projects approved by the coun- 
cil. Section 66.402 provides that in the operation or management 
of the housing projects, an authority may rent or lease dwelling 





* Wis. Laws 1935, ch. 525. 
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accommodations only to persons of low income and at rentals 
within the financial reach of such persons of low income. 

Under section 66.404, any city, town or incorporated village 
located in whole or in part within the area of operation of a housing 
authority is empowered to lend or donate money to the authority. 


Urban Redevelopment Law 


Sections 66.405 to 66.425 of the statute, known as the Urban Re- 
development Law, were enacted in 1943?" and reflect a time when 
emphasis was on redevelopment through private enterprise. Pro- 
vision is made for the creation of a private corporation financed 
by the issuance of stocks, bonds, or income debentures, having the 
authority to borrow money and to mortgage its property. 

A development plan, approved by the planning commission and 
the common council, would provide for the clearance, replanning, 
reconstruction or rehabilitation of substandard and insanitary areas. 
The power of eminent domain could be exercised by the city on 
behalf of the development corporation. 

As an incentive to private enterprise, there is a provision for 
freezing local tax assessments on the property of the development 
corporation for a period up to 30 years. It is also provided that the 
city may appropriate funds, borrow money, accept grants from the 
federal or state government to aid in the acquisition of any land 
required to carry out the plan. In addition, the city can also aid 
the plan by furnishing recreational, educational, and sanitary facili- 
ties or other works which it is empowered to undertake and by 
providing streets and alleys. 


Blighted Area Law 


The Blighted Area Law, section 66.43 of the statutes, was enacted 
in 1945.28 The law declares that there exist in cities within the 
state substandard, insanitary, deteriorated, slum and blighted areas. 
It is significant to note the statement that the menace of slums and 
blight “cannot be dealt with effectively by the ordinary operations 
of private enterprise without the aids herein provided. _— 
This would indicate that the incentives offered under the Urban 
Redevelopment Law proved insufficient to attract private enter- 
prise. 

Under this law the planning commission is directed to make and, 





* Wis. Laws 1943, ch. 333. 
* Wis. Laws 1945, ch. 519. 
* Wis. STAT. § 66.43(2) (1957). 
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From time to time, develop a comprehensive or general plan of the 
city to serve as a framework for development within which the 
various area and redevelopment projects may be more precisely 
planned and calculated. Then, a redevelopment plan is to be 
approved by the local legislative body. Such approval may be given 
only after a public hearing conducted by the legislative body and a 
finding by it that the plan is feasible and in conformity with the 
general plan of the city. 

After a project area redevelopment plan has been adopted and 
approved, the local legislative body may then proceed to exercise 
the powers granted to it for the acquisition of the real property of 
the area. The power of eminent domain under this law is to be 
exercised by the city in accordance with chapter 32 of the Wisconsin 
Statutes or any other laws applicable to the city. When the prop- 
erty in the project area has been assembled, the city may lease or 
sell all or any part of the property to a redevelopment company or 
partnership or an individual for use in accordance with the re- 
development plan. The clearing of the area may be done by the 
city or by the lessee or purchaser. There is a provision protecting 
the redevelopment plan after lease or conveyance of a project area 
so that the purposes of the plan will not be thwarted. 


The city is empowered to accept grants or other financial assist- 
ance from the federal, state, and county governments or from other 
sources to carry out the purposes of the law. It is also empowered 
to furnish services or facilities, provide property, lend or contribute 
funds, and perform any other. action it is authorized to perform in 
aid of any redevelopment project. 


Urban Renewal Act 


After passage of the federal Housing Act of 1954, the Wisconsin 
legislature enacted section 66.435, the Urban Renewal Act,*° intend- 
ing to take advantage of the increased federal assistance for rehabil- 
itation and redevelopment. This provides for urban renewal proj- 
ects including activities for the elimination, prevention, or spread 
of slums or blighted, deteriorated, or deteriorating areas. The proj- 
ects can constitute redevelopment, rehabilitation, or conservation 
work or any combination thereof. 

In connection with an urban renewal program the governing 
body, all public officers and agencies are given the rights, powers, 
privileges, and immunities which they have with respect to a re- 





* Wis. Laws 1955, ch. 485. 
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development project under the Blighted Area Law.*? 

The City of Milwaukee in connection with the Lower Third 
Ward project commenced an action under its Kline Law*? to deter- 
mine the necessity of taking property the city had been unable to 
purchase through private negotiations. Counsel for the city (and 
for some of the landowners) requested that the form of the verdict 
be determined by the trial court prior to the introduction of any 
evidence. It was the position of the city that the verdict contain a 
single question inquiring as to the necessity of taking all of the 
property in the area sought to be acquired. However, counsel for 
the landowners urged that separate questions be submitted in the 
verdict inquiring as to the necessity of taking each parcel separately 
described in the complaint. The trial court ruled that the verdict 
to be submitted “will particularize and describe separately the 
various parcels herein concerned and will provide for a separate 
finding by the jury as to each parcel on the question of necessity.** 
The city then commenced an original action for a writ of prohibi- 
tion to restrain the circuit court from submitting such a verdict to 
the jury. 

The Wisconsin Supreme Court held in State ex rel. Milwaukee 
v. Circuit Court,** that section 2, article XI,°° of the constitution 
did not make it mandatory upon the trial court to submit to the 
jury the issue of the necessity of taking each separately owned 
parcel of property. The court also ruled that section 270.27 of the 
statutes, making it mandatory for the trial court in a civil action 
to submit a special verdict to the jury if requested by any party 
prior to the introduction of testimony on his behalf, was inappli- 
cable since a condemnation proceeding is an administrative pro- 
ceeding and not a civil action. However, since section 32.07 (1) of 
the general condemnation law and section 7 (3) of the Kline Law 
give the court discretion as to whether to submit to a jury the 
determination of necessity of taking one or more parcels of property, 
the supreme court found no abuse of discretion by the trial court 
in deciding to submit a verdict dealing with each separate parcel. 
The court found nothing in the Blighted Area Law to restrict the 
discretion vested in the trial court by section 7 (3) of the Kline Law. 





* Wis. STAT. 5 66.43 (1957). 
®= Wis. Laws 1931, ch. 275, as amended. 


*% State ex rel. Milwaukee v. Circuit Court, 3 Wis2d 439, 442, 88 N.W2d 
$39, 341 (1958). raiie 

* Supra note 33. 

*“No municipal corporation shall take private property for the public use, 
against the consent of the owner, without the necessity thereof being first 
established by the verdict of a jury.” 
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Blight Elimination and Slum Clearance Act 


The effect of the decision in State ex rel. Milwaukee v. Circuit 
Court®* was to make it extremely doubtful whether the Urban 
Renewal Administration would commit additional funds for urban 
renewal projects in Wisconsin, since an adverse determination by 
a jury as to the necessity of taking a number of parcels might 
seriously impair a project. The matter was of sufficient concern to 
be included as one of the subjects for legislative action in the 
governor's call in 1958 for a special session of the legislature. The 
result was the enactment of section 66.431, the Blight Elimination 
and Slum Clearance Act.** 

This law provides for the creation of a redevelopment authority 
by a two-thirds vote of the local legislative body. The authority is 
considered to be an independent and distinct public corporate body, 
possessing the power of eminent domain, which may be exercised 
without the necessity of taking property determined by a jury ver- 
dict. The authority is given exclusive power to carry on blight 
elimination, slum clearance, and urban renewal projects in the city. 
However, the local legislative body continues to have the power to 
determine an area to be blighted and in need of redevelopment and 
the planning commission continues to have the power to prepare 
the general plan of the city. 

In general, the provisions of the Blight Elimination and Slum 
Clearance Act are similar to the provisions of the Blighted Area 
and Urban Renewal Laws. However, under the former, provision 
is made for petition to the circuit court by any owner of property 
directly affected by the redevelopment plan, claiming the plan is 
arbitrary. The circuit court may order the exclusion of property 
if it finds that the inclusion of the property is fraudulent, arbitrary, 
or capricious. 

A provision common to all of these blighted area laws is that 
decent, safe, and sanitary dwellings be made available to and within 
the financial reach of the groups displaced by removal of sub- 
standard dwellings. 

In summary, of these enabling acts the Blighted Area Law, the 
Urban-Renewal Act, and the Blight Elimination and Slum Clear- 
ance Act will undoubtedly be those utilized by Wisconsin munici- 
palities in carrying out urban renewal projects with federal assist- 
ance. The Office of the General Counsel of the Housing and Home 





*3 Wis.2d 439, 88 N.W.2d 339 (1958). 
* Wis. Spec. Sess. Laws 1958, ch. 3. 
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Finance Agency lists these acts as Wisconsin’s enabling legislation.** 

Thirty-five states, the District of Columbia, Hawaii, and Puerto 
Rico have enabling legislation or specific constitutional provisions, 
or both, authorizing public agencies to undertake urban renewal 
projects, including rehabilitation in addition to slum clearance and 
redevelopment.*® 


VALIDITY OF URBAN RENEWAL LEGISLATION 


The constitutionality of slum clearance laws has been almost uni- 
formly upheld. Legislation combining slum clearance and urban 
redevelopment projects has also been upheld in many jurisdic- 
tions.*° 

In David Jeffrey Co. v. City of Milwaukee,’ a property owner 
and taxpayer brought an action for a declaratory judgment to 
determine the constitutionality of the Blighted Area Law. The 
action was brought in connection with Milwaukee’s Hillside Neigh- 
borhood Redevelopment Area project. The complainant attacked 
the constitutionality of the Blighted Area Law and the invalidity 
of acts thereunder upon the following bases:*? 

1. That the acquisition of land and structures in the Hillside 
area by eminent domain for redevelopment by private corporations 
and individuals for their private use and profit, was a violation of 
section 13, article I, of the state constitution** and the 14th amend- 
ment of the federal constitution in that this was for a private as 
distinct from a public use and purpose. 

2. That the appropriation of public funds by the city and the 
issuance and sale of general obligation bonds to aid in financing 
slum clearance and urban redevelopment projects were in violation 
of section 3, article VIII, of the state constitution in that the use of 
special funds for such purposes constitutes the giving or lending of 
public funds and credit for private purposes. 

3. That the designation of blighted areas, the determination of 
types of re-use, the selection of purchasers or lessees, and the fixing 
of sales and lease prices were in violation of section 1, article IV, 





% URBAN RENEWAL ADMINISTRATION, STATE ENABLING LEGISLATION, URBAN 
REDEVELOPMENT AND URBAN RENEWAL 21 (August 1958). 

»® Ibid. 

“See cases cited in David Jeffrey Co. v. City of Milwaukee, 267 Wis. 559, 
576, 66 N.W.2d 362, 372 (1954). 

“| 267 Wis. 559, 66 N.W.2d 362 (1954). 

“Id. at 563-64, 66 N.W.2d at 365-66. 

@“The gene f of no person shall be taken for public use without just 
compensation therefor.” 
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of the state constitution in that the law fails to provide adequate 
standards and criteria. 

An amici curiae brief also raised the question whether the adop- 
tion by the housing authority of the boundaries of a redevelopment 
project area without notice of hearing to property owners within 
the area and without findings upon which it based its determination 
violated the “due process” clause of section | of the 14th amendment 
of the federal constitution. 

In rejecting the appellant’s first contention, the supreme court 
pointed out that in Whiting v. Sheboygan and Fond du Lac R.R.,** 
it was held that “public use” authorizing the exercise of the power 
of eminent domain implies a possession, occupation, and enjoyment 
of the land by the public or public agencies. However, the court 
said that the duration of time the property may be in public use 
or ownership is not consequential. “It is the character of the use 
and not its extent which determines the question of public use.” 

After a consideration of the objectives of the law, the court 


stated: 


We consider that the acquisition of property pursuant to 
ewe of sec. 66.43, Stats., for the purpose of eliminating 


lighted areas and preventing the spread and recurrence of 
blight conditions in such areas, the removal of structures and 
improvement of sites, the sale or ryen | of property for re- 
development incidental thereto and with restrictions to pre- 
vent recurrence of blight, are for public uses and purposes 
for which the power of eminent domain may properly be 
exercised.** 

The court also rejected the appellant’s contention that a munici- 
pality could not finance slum clearance by holding that the city 
could use its credit and spend its funds for the furtherance of a 
redevelopment project.‘ 

Finally, in answer to the appellant’s contention that the Blighted 
Area Law is an unconstitutional delegation of legislative power, 
the court held that the legislature had prescribed general rules and 





“25 Wis. 167 (1870). 
“David Jeffrey Co. v. Milwaukee, 267 Wis. 559, 581, 66 N.W.2d 362, 375 


(1954 

“Id. at 586, 66 N.W2d at 377. 

““By means of the redevelopment plan the city primarily protects itself 
against the recurrence of blight in affected areas. In other words, it prevents 
a repetition of hazard to public health, safety, morals and general welfare. 
The legislature may unquestionably grant power to the city, and the city may 
use its power to develop and maintain a program for the accomplishment of 
such public rune and for the expenditure of public money in connection 
therewith.” Jd. at 587-88, 66 N.W.2d at 378. 
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definite standards but had left to the city their administration. It 
said that the conditions and standards which the legislature has 
fixed are definite, adequate, and reasonable. 

As for the question raised by the amici curiae brief, the court 
held that the steps required to be taken precedent to the exercise 
of the power of eminent domain are legislative matters and that 
failure to give notice of hearing or opportunity to appeal from the 
legislative determination does not constitute a denial of due process 
of law. 


EXTENT OF PARTICIPATION 


Wisconsin’s enabling legislation now seems to be adequate for 
municipalities to obtain federal assistance for urban renewal proj- 
ects. With the constitutionality and validity of such legislation 
established, they are now in position to meet the challenge of urban 
blight with federal assistance. 

Thus far only Wisconsin’s two major metropolitan areas have 
undertaken urban renewal projects. But the statistics on federally 
assisted projects do not reveal that the program is essentially a met- 
ropolitan or a big city program. At the close of the last fiscal year, 
of 554 projects in 331 communities, of which 11 had been com- 
pleted, approximately 100 were in cities of 10,000 to 25,000 popula- 
tion and about 90 were in communities of less than 10,000 popu- 
lation. There were more projects in cities of 50,000 to 100,000 
population than in cities of greater size. The smallest community 
to receive approval for federal assistance is Killingly, Connecticut, 
with a population of 1,105.4 

The urban planning assistance program should be especially 
helpful to smaller communities. The state director of regional 
planning has been authorized*® to accept and use any urban plan- 





“Steiner, supra note 7, at 214. 
(3) It shall be the duty of the director of regional planning, and he 
shall have power, jurisdiction and authority: 


“(j) To do work to facilitate urban planning for smaller communities 
lacking adequate planning resources (including surveys, land use studies, urban 
renewal plans, technical services and other planning work but excluding plans 
for specific public works) and to provide planning assistance to cities and other 
municipalities having a population less than 25,000 according to the latest 
decennial census; to do similar planning work in metropolitan and regional 
areas in co-operation with official state, metropolitan or regional planning 
agencies empowered by law to perform such planning; and to accept and use 
therefor any planning grants made by the federal housing and home financing 
administrator; all as provided by s. 701, Title VII. Urban Planning and Re- 
serve of Public Works, P.L. 560, 83rd congress, chapter 649, 2nd sessian,. or any 
acts amendatory thereof or supplementary thereto. It is the intent that as to 
work authorized by this section the director may proceed under this paragraph 
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ning grants made by the Federal Housing and Home Financing 
Administrator® for communities having a population of less than 
25,000 and for state, metropolitan, or regional planning agencies. 
Federal assistance available under this program may not exceed 
one-half of the cost. Thus far only the City of Burlington has made 
application for federal assistance." 


ELIMINATION AND PREVENTION OF BLIGHT BY LOCAL ACTION 


Wisconsin cities and villages, through effective use of authority 
which has been specifically conferred upon them or through exer- 
cise of their inherent police powers, can do much to prevent or 
eliminate blight. 


Razing and Repairing of Buildings 


A city or village may act pursuant to section 66.05(1) of the stat- 
utes to eliminate individually blighted buildings.*? In practice 
the determination of whether or not to issue a condemnation order 
is generally made by the building inspector, although some munici- 
palities have the governing body make the decision after the build- 
ing inspector has presented his recommendations. 

Section 66.05 was tested in Baker v. Mueller®* and found not to 
violate the due process clause of the fourteenth amendment or the 
right of trial by jury in section 5, article I, of the Wisconsin Con- 
stitution. The federal district court held that the motives of the 
condemning officials could not be inquired into nor could they be 
held personally liable in damages to the owner since they were 
acting in a quasi-judicial capacity in condemning the building.* 
On appeal, the federal circuit court said that the court hearing 
provided for in section 66.05 (3) of the statutes was sufficient to 
satisfy the due process requirement of the fourteenth amendment. 





or under any other provisions of this section authorizing such work.” Wis. Stat. 
§ 15.845 (3) (j) (1957). 

* Ibid. 

* Henry M. Ford, Director of Regional Planning, State Planning Division. 

=“The governing body or the inspector of buildings or other designated 
officer in every municipality may order the owner of premises upon which is 
located any building or part thereof within such municipality, which in his or 
their judgment is so old, dilapidated or has become so out of repair as to be 
dangerous, unsafe, insanitary or otherwise unfit for human habitation, occu- 
pancy or use, and so that it would be unreasonable to repair the same, to raze 
and remove such building or part thereof, or if it can be made safe by repairs 
to repair and make safe and sanitary or to raze and remove at the owner's 
option; or where there has been a cessation of normal construction of any 
building or structure for a period of more than 2 years, to raze and remove 
such building or part thereof.” Wis. Stat. § 66.05 (1) (1957). 

222 F.2d 1 th Cir. 1955). 

* Baker v. Mueller, 127 F.Supp. 722 (E.D. Wis. 1954). 








January] BLIGHT PREVENTION 87 


An additional procedure for the razing of buildings is found in 
the Urban Renewal Act. The authority conferred does not seem 
to depend upon the municipality undertaking an urban renewal 
project and is apparently broader than that under section 66.05.°° 


In addition, municipalities under their zoning powers may pre- 
vent total repairs of and alterations in nonconforming buildings 
in their life from exceeding 50 per cent of their assessed valuation 
unless permanently changed to a conforming use.** 


Abatement of Public Nuisances 


Cities and villages have statutory and inherent powers to abate 
nuisances and nuisance conditions which cause or contribute to 
the development and spread of blight.*” 

A building which is in danger of collapsing upon an adjacent 
street or sidewalk or the adjoining premises is a menace to the 
safety of the public and may be abated as a public nuisance. Special 
authority to abate or remove health nuisances is granted to local 
boards of health by section 146.14 of the statutes. This power prob- 
ably permits ordering repair of sanitary facilities. Compulsory 
connection of water or sewer mains may be ordered by a city or 
village under section 144.06 of the statutes. There is also specific 
authority given to cities and villages to regulate or prohibit any 
nauseous, offensive, or unwholesome business carried on within the 
city or village or within four miles of the boundaries.** 


Building, Electrical, and Plumbing Ordinances 
Through the enactment of building, electrical, and plumbing 
ordinances, cities and villages may insure that substandard buildings 





% Wis. STAT. § 66.435 (4) (a) (1957), provides in part: 

“Whenever any municipality finds that there exists in such municipality 
dwellings which are unfit for human habitation due to dilapidation, 
defects increasing the hazards of fire, accidents or other calamities, lack 
of ventilation, light or sanitary facilities, or due to other conditions, any 
one of which shall be sufficient for action, rendering such dwellings 
unsafe or insanitary or dangerous or detrimental to the health, safety or 
morals, or otherwise inimical to the welfare of the residents of such 
municipality, power is hereby expressly conferred upon such municipal- 
ity to enact such resolutions or ordinances deemed appropriate and 
effectual in order to prevent the conditions herein set forth and to re- 
= or cause the repair, closing or demolition or removal of such 
wellings.” 

% Wis. STAT. §§ 62.23 (7) (h)- (8) (1957). 

* Wis. STAT. ch. 280 (1957); Miller v. Foster, 244 Wis. 99, 11 N.W.2d 674 
(1943); The Municipality (League of Wis. Municipalities), “Public Nuisances, 
A Discussion and ~~. Ordinance on Municipal Control and Abatement 
of Nuisances,” Nov. 1957, p. 295. 

Wis. STAT. § 66.052 (1957). 
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are not erected. The authority of a municipality to order correc- 
tions of violations of such ordinances is quite broad. In Miller v. 
Foster,®® the building inspector ordered the evacuation of a building 
constructed in violation of the city’s building ordinance. The 
supreme court held that the city under its police power had author- 
ity to prohibit the use or occupancy of a building or a portion 
thereof failing to comply with the requirements of the building 


ordinance. 
Architectural Control 


A very effective method of controlling the development of a 
neighborhood is through the enactment of an architectural control 
ordinance. Such ordinances in Wisconsin are of relatively recent 
origin. However, since Fox Point’s ordinance was sustained in 
State ex rel. Saveland P. H. Corp. v. Wieland, other cities and 
villages have followed the lead of Fox Point and have adopted 
architectural control ordinances.** 

Such ordinances compel review by a building board of the plans 
for any structure requiring a building permit before the permit 
will be issued.*? In the Saveland case, the trial court held the 
ordinance unconstitutional on the following three grounds: 


(1) That the preservation of property values is not by itself 
a proper objective for the exercise of the police power in 
enacting a zoning ordinance; 

(2) [T]hat the ordinance essentially is concerned with aes- 
thetics which also is not a proper basis for exercise of the 
police power; and 


” 244 Wis. 99, 11 N.W.2d 674 (1943). 

269 Wis. 262, 69 N.W.2d 217 (1955). 

“These municipalities include Cedarburg, Hales Corners, Madison, Wau- 
watosa, Whitefish Bay, and De Forest. The Municipality (League of Wis. 
Municipalities), July 1958, p. 187. 

® The Fox Point ordinance, which has been the model for other architec- 
tural control ordinances, provides: 

“No building permit for any structure for which a building permit is 
required shali be issued unless it has been found as a fact by the build- 
ing board by at least a majority vote, after a view of the site of the 

roposed structure, and an examination of the application papers for 
a building permit, which shall include >xterior elevations a the pro- 
structure, that the exterior architectural appeal and functional 
plan of the proposed siructure will, when erected, not be so at variance 
with either the exterior architectural appeal and functional plan of 
the structures already constructed or in the course of construction in 
the immediate neighborhood or the character of the applicable district 
established by ordinance No. 117 [the general zoning ordinance of the 
village], or any ordinance amendatory thereof or supplementary thereto, 
as to cause a substantial depreciation in the property values of said 
neighborhood within said applicable district.” 
State ex rel. Saveland P. H. Corp. v. Wieland, 269 Wis. 262, 265, 69 N.W.2d 


217, 219 (1955). 
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(3) [T]hat the standards prescribed in the ordinances for 
governing the action and decision of the building board 
are so indefinite as to subject applicants for building per- 
mits to the unlimited and arbitrary discretion of such 
board.® 

Concerning the first ground for holding the ordinance uncon- 
stitutional, Justice Currie, speaking for the court, said: 

We have no difficulty in arriving at the conclusion that the 
protection of property values is an objective which falls within 
the exercise of the police power to promote the “general wel- 
fare,” and that it is immaterial whether the zoning ordinance 
is grounded solely upon such objective or that such purpose 
is but one of several legitimate objectives. 

As for the second reason, Justice Currie indicated that in view 
of the latest word spoken on the subject by the United States 
Supreme Court in Berman v. Parker, it was extremely doubtful 
whether it was any longer the law that zoning power may not be 
exercised for purely aesthetic considerations.* 

With respect to the third ground upon which the trial court 
found the ordinance unconstitutional, the supreme court held that 
the provisions of the ordinance were not so indefinite or ambiguous 
as to subject applicants for building permits to the uncontrolled 
arbitrary discretion or caprice of the building board.% 


Zoning and Master Plan 


Essential to any program for the prevention of blight is a com- 
prehensive zoning ordinance. Zoning authority is conferred upon 
cities and villages by section 66.23(7) of the statutes and at the 
present time over 150 cities and villages have comprehensive zon- 
ing ordinances.*? These municipalities represent over three-fourths 
of the urban population of Wisconsin. 





® Jd. at 266, 69 N.W.2d at 219. 
“Id. at 270, 69 N.W.2d at 222. 
® 348 U.S. 26 (1954). The latest word referred to by Justice Currie was: 
“*The concept of the public welfare is broad and inclusive. ... The 
values it represents are spiritual as well as physical, aesthetic as well as 
monetary. It is within the power of the legislature to determine that 
the community should be beautiful as well as healthy, spacious as well 
as clean, well balanced as well as carcfully patrolled. In the present 
case, the congress and its authorized agencics have made determinations 
that take into account a wide variety of values. It is not for us to re- 
— them. If those wha govern the District of Columbia decide 
that the Nation’s capital should be beautiful as well as sanitary, there 
is nothing in the Fifth amendment that stands in the way.’” (Emphasis 
supplied by the court.) Id. at 272, 69 N.W.2d at 222. 
“For a complete discussion of Fox Point’s ordinance and the Saveland 
case, see The Municipality (League of Wis. Municipalities), Jan. 1956, p. 9. 
“The Municipality (League of Wis. Municipalities), March 1958, p. 72. 
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Although zoning in and of itself can be extremely beneficial to 
control the proper development of the municipality, it cannot be 
fully effective as part of a comprehensive master plan for the devel- 
opment of the municipality. It is doubtful whether many of the 
local zoning ordinances were adopted as part of a comprehensive 
master plan, as few instances of adoption of an official master plan 
have been reported to the director of regional planning or the 
League of Wisconsin Municipalities. Another article in this sym- 
posium discusses zoning and the master plan in greater detail. 


Elimination of Nonconforming Uses 


A substantial factor in the creation of blight is the existence of 
nonconforming uses in zoning districts. The cases uniformly hold 
that the spirit of zoning is to restrict rather than to increase non- 
conforming uses and to eliminate such uses as rapidly as possible.*® 
A comparatively recent development is the inclusion of a provision 
in the zoning ordinance specifying a reasonable time for the elimi- 
nation of nonconforming uses. In the “Zoning Bulletin” of the 
Regional Plan Association, it is said: 


The only positive method of getting rid of nonconforming 
uses yet devised is to amortize a nonconforming building; that 
is, to determine the normal useful remaining life of the build- 
ing and prohibit the owner from maintaining it after the 
expiration of that time. This often accords with sound busi- 
ness practice. Cleveland, New Orleans, Chicago, Boston and 
other cities have adopted provisions of this type. New York 
is considering them. 

The distinction between ordinances restricting future uses 
of poagensy and those requiring the termination of existing uses 
is but one of degrees. An amortization plan, if administered 
to reduce the owner’s loss to a minimum, will not be unreason- 
able because of the period of adjustment and the monopoly 
accorded to such owner in the meantime. The beneficial effect 
on the community of the eventual elimination of non-conform- 
ing uses by such a plan more than offsets any individual losses.” 





*See Melli & DeVoy, Extraterritorial Planning and Urban Growth, 1959 
Wis. L. REv. 55. 

* RATHKOPF, 2 ZONING AND PLANNING, 81 (3rd ed. 1956). 

* Td. at 82. It is further said in the bullctin: 

“In many instances there will be no need for the removal of any 
building. For instance, there are hundreds of stores and shops located 
on the und floors of apartment buildings which would entail loss 
measured only by the difference obtained for the commercial use and 
that obtained for the residential use. Also, in many instances, non- 
conforming uses are of the land only when there is no building in- 
volved, such as junk yards, dumps, lumber and coal yards, parking lots, 
used car lots and trailer camps. In these situations, where there is no 
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As yet, it is believed that no Wisconsin city or village has at- 
tempted to amortize a nonconforming use by a provision in the 
zoning ordinance. A substantial question exists whether under 
state law an amortization provision would be valid. Section 
62.23(7)(h) of the statutes provides: 


The lawful use of a building or premises existing at the time 
of the adoption or amendment of a zoning ordinance may be 
continued although such use does not conform with the provi- 
sions of the ordinance. 


This provision appears to guarantee the continued existence of a 
nonconforming use. 

This section also raises some doubt as to the authority of a 
municipality to proceed under its general police power to eliminate 
nuisance-type nonconforming uses under a zoning ordinance.” 
However, the section of the statutes granting zoning power provides: 


This subsection and any ordinance, resolution or regulation, 
heretofore or hereafter enacted or adopted pursuant thereto, 
shall be liberally construed in favor of the city and as minimum 
requirements adopted for the pu stated. It shall not be 
deemed limitation of any power elsewhere granted. (Emphasis 
supplied.)7* 
In view of this provision it seems probable that a city or village 
retains its police power under the zoning ordinance to deal with a 
nuisance-type use despite the nonconforming character of the use. 
In Lerner v. City of Delavan,” the city council ordered the 
removal of a junk yard under an ordinance requiring licenses for 
junk yards. The yard had been in existence at the same location 
for approximately fifteen years. The licensing ordinance was 
attacked on the grounds that it furnished no standard by which 
the council could exercise its discretion in granting permits, thus 
making it within the power of the council to destroy a legitimate 
business. 
The supreme court held, however, that the city had the power 
to pass and enforce a reasonable ordinance regulating the junk 
yard business and that the ordinance gave to the council the power 





investment by an owner in any fixed improvement, the amortization 
period can be relatively short. 

“It is our view that if the time given for the elimination of any 
non-conforming use is adequate, the provisions in respect thereto will 
be held constitutional and valid.” 

™ Beuscher & Morrison, Judicial Zoning Through Recent Nuisance Cases, 
1955 Wis. L. REv. pay De 1957) 
. a) ( . 
7203 Wis. sf 233 N.W. 608 (1930). 
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and imposed upon it the duty to consider and exercise its discretion 
with reference to those factors in the junk business which made it 
a proper subject for special legislation. The court said these factors 
were: the type of person who proposes to engage in the business, 
the character of goods that he proposes to handle, and the location 
of the business. 

If this case is still authority for the proposition that a munici- 
pality may control the location of nuisance-type uses, the. fact that 
a nuisance-type use is a permitted use under a zoning ordinance 
should not affect the situation since the zoning ordinance only 
establishes minimum requirements. 

Official Map 

A factor frequently contributing to the development of urban 
blight is poor planning for the layout of municipal streets. The 
statutes give cities and villages the authority to establish official 
maps showing the layout of existing and planned streets, highways, 
parkways, parks and playgrounds.* Such official maps may be 
extended beyond the corporate limits for a distance of three miles 
in the case of first, second, and third class cities and one and one- 
half miles in the case of a fourth class city or village.** There are 
presently in existence about fifty official maps in Wisconsin cities 
and villages.”* Another article in this symposium discusses in detail 
the use of the official map.” 


Subdivision Controls 


Other factors which contribute to the development and spread 
of urban blight are the overcrowding of land, poor layout and use 
of land, and inadequate provision for water, sewerage, and drain- 
age. These factors may be controlled by the adoption and enforce- 
ment of adequate subdivision regulations. The state law regulates 
only subdivisions where the act of division creates 5 or more parcels 
or building sites of 14% acres or less in area, or where 5 or more 
such parcels are created by successive divisions within a period of 
five years."* The state law is therefore subject to considerable 
evasion through the process of division and redivision. However, 
the statute authorizes cities, villages, towns, and counties to adopt 





™ Wis. STAT. § 62.23 (6) (1957). 

™ The constitutionality of the official map legislation was sustained in 
State ex rel. Miller v. Manders, 2 Wis.2d 365, 86 N.W.2d 469 (1957). 

* Henry M. Ford, Director of Regional Planning, State Planning Division. 

™See Melli & DeVoy, Extraterritorial Planning and Urban Growth, 1959 
Wis. L. Rev. 55. 
™ Wis. STAT. §§ 236.02 (7), 236.03 (1957). 
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local subdivision ordinances, provides that such ordinances may 
include provisions regulating divisions of land into parcels larger 
than 1 acres or divisions of land into less than 5 parcels.*® Thus 
municipalities are given ample authority to control any division 
whatsoever for purposes of sale or building development.® 

Subdivision ordinances may, as a condition of approval of a plat, 
require installation by the subdivider of public facilities, such as 
streets, sewer and water mains and laterals, curbs, gutters, and 
sidewalks. Frequently such ordinances require dedication of an 
area within the subdivision for a park, playground, or other public 
use. 


Regional Planning 


The necessity to plan on a regional basis has become painfully 
evident in recent years. in recognition of this need the 1955 legis- 
lature enacted* section 66.945 of the statutes permitting creation 
of a regional planning commission by the governor or such state 
agency as he might designate upon petition by a local governmental 
unit. A regional planning commission created under this section 
has merely advisory authority. One of its functions would be to 
make and adopt a master plan for the physical development of the 
region. 

To date no regional planning commissions have been established 
under this law.*? The Milwaukee Metropolitan Study Commission 
and the Urban Problems Committee of the Wisconsin Legislative 





* Wis. STAT. § 236.45 (2) (a) (1957). 

* League of Wis. Municipalities, Land Subdivision Regulations, July 1956. 

™ Wis. Laws 1955, ch. 466. 

“The regional planning commission has been created in the Fox River 
Valley under the joint co-operation statute. The area under the jurisdiction 
of this commission includes the cities of Appleton, Kaukauna, Menasha, and 
Neenah, the villages of Combined Locks, Kimberly, and Little Chute, and the 
towns of Neenah, Menasha, and Grand Chute. The Municipality (League of 
hey Municipalities) “Local Intergovernmental Cooperation,” Oct. 1958, p. 279, 
at . 


The joint co-operation statute provides: 

“(1) Any city, village, town, county cr school district may, by action 
of the governing body thercof, enter into an agreement with any other 
such governinental unit or units or with the state or any department or 

a thereof including building corporations created pursuant to sec- 
tion 37.02 (3) for the joint or co-operative exercise of any power or duty 
required or authorized by statute, and as part of such agrecment may 
provide a plan for prorating any expenditures involved. 

“(2) Any city, village, town, county or school district in the exercise 
of its powers may contract jointly with any other city, village, town, 
county or school district for any joint project, wherever each portion of 
the project is within the scope of authority of the respective city, village, 
town, county or school district.” Ws. Stat. § 66.30 (1957). 
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Council are currently studying the necessity for improvement of 
regional planning legislation. 


CONCLUSION 


The federal assistance program, Wisconsin’s urban renewal and 
blight elimination laws, and the police powers discussed herein 
give Wisconsin cities and villages ample authority to prevent the 
occurrence of blight, to eliminate existing blight, and to prevent 
the recurrence of blight. 








Should Administrative Agencies 
Perform Adjudicatory Functions? 


Cart A. AUERBACH* 
INTRODUCTION 


The administrative process is being attacked from opposite direc- 
tions. Some critics see the mingling of judicial with legislative and 
executive powers as impeding the protection of private and public 
interests. Others deplore the judicialization of the administrative 
process and think that the merger of powers is essential to the 
accomplishment of legislative objectives.’ 

Both schools of criticism are concerned for democratic values. 
The first bases itself upon the wisdom of the Founding Fathers 
and stresses the role of an independent judiciary in maintaining 





* B.A. 1935, Long Island Univ.; LL.B. 1938, Harvard Law School; Assoc. 
Gen. Counsel, OES, 1946; Gen. Counsel, OPA, 1946-1947; Fulbright Advanced 
Research Award, London School of Economics, 1953-1954; Center for Advanced 
Study in the Behavioral Sciences, 1958-1959; Assoc. Prof. of Law, 1947-1952, 
Prof. of Law, 1952—, Univ. of Wis. 
*“The development of the administrative process has led to a substantial 
medification of the traditional doctrine of the separation of powers. In 
special areas of regulation, executive, legislative and judicial powers have 
been combined in a single instrumentality, but such a commingling of 
functions is justified only where the Congress finds that it is ne 
to the effective performance of the tee wo responsibilities of the 
Federal Government. Our task force believes that wherever practicable 
there should be a complete separation of the judicial functions of ad- 
ministrative agencies from their other functions. 
“Where the proceeding before the administrative agency is strictly 
judicial in nature, and the remedy afforded by the agency is one char- 
acteristically granted by courts, there can be no effective protection of 
“venee rights unless there is a complete separation of the prosecuting 
nctions from the functions of decision. The latter should be transferred 
either to persons who do not participate in the administrative processes 
or to the courts.” 
REPORT TO THE CONGRESS ON LEGAL SERVICES AND PROCEDURE, COMMISSION ON 
ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT 84-85 (1955) 
eaecarg cited as 2 H.C. ReEp.j; TAsk Force REPORT ON LEGAL SERVICES AND 

URE, COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE 
GOVERNMENT (1955) [hereinafter cited as TLS]; Proceedings of the House of 
Delegates of the American Bar Assoc., Midyear Meeting, Feb. 20-21, 42 A.B.A.J. 
$71 (856); ~— of the Special Comm. on Legal Services and Procedure of 
the American. Bar Assoc., 81 A.B.A. REP. 340 (1956), 

*“By virtue of their emphasis upon formal procedures of adjudication, 
commissions gradually forsake the iM oar search for the public interest 
for the role of administrative tribunal.” BERNSTEIN, REGULATING BUSINESS BY 
INDEPENDENT COMMISSION 295 (1955). 
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Nevertheless, because of the seventh amendment, Congress sub- 
jected certain administrative determinations to trials de novo 
before a judge and jury.’* Thus, for example, if a carrier refuses 
lo pay reparations ordered by the Interstate Commerce Commission, 
the shipper must institute a court action which will be attended 
by a jury trial and at which the ICC findings will be only prima 
facie evidence of the facts.” 


Limits on Delegation of Non-Judicial Powers to Courts 


Federal constitutional (article III) courts may not be required 
er authorized “to participate in any legislative, administrative, 
political or other nonjudicial function.”'* Thus, after describing 
the power of the Federal Radio Commission to grant and renew 
broadcast licenses as purely administrative, the Supreme Court 
refused to review the judgment of the Court of Appeals for the 
District of Columbia on appeal from the Commission’s decision. 
Because the Court of Appeals was authorized to “alter or revise the 
decision appealed from and enter such judgment as to it may seem 
just,"2* the court’s determination was a “mere administrative deci- 
sion,” and not a “judicial judgment.”** Similarly, the Court refused 
to review decisions of the District of Columbia courts on appeal 
from Commission orders fixing the valuation of public utility 





other than those supported by pre-constitutional precedents. See Simpson, 
Fifty Years of American Equity (1936) 50 Harv. L. Rev. 171, 226-27.” Note, 
Application of Constitutional Guarantees of Jury Trial to the Administrative 
Process, 56 Harv. L. Rev. 282 n.9 (1942). As to the requirements of the sixth 
amendment, see Schwartz, Administrative Law and the Sixth Amendment, 40 
A.B.A.J. 107 (1954); Jaffee, The Right to Judicial Review, 11, 71 Harv. L. REV. 
769, 813-14 (1958). 

* See, ¢.g., reparation cases under the Interstate Commerce Act, 24 Stat. 
379 (1887), as amended, 49 U.S.C. § 16(2) (1952); the Shipping Act, 39 Stat. 
737 (1916), 46 US.C. § 829 (1952); the Packers and Stockyards Act, 42 Stat. 
159 (1921), 7 U.S.C. § 210(f) (1952); and the Perishable Agricultural Com- 
modities Act, 46 Stat. 531 (1930), 7 US.C. § 499g (1952). See TLS, supra 
note I, Part VI, III-C. Controversies between shippers and carriers were han- 
dled by judge and jury at common law. Peters, Ricker & Co. v. Railroad Co., 
42 Ohio St. 275 (1884); Great Western Ry. v. Sutton, L.R. 4 H.L. 226, 237 (1869). 

* To give ICC findings this effect was held not to violate the constitutional! 
—— of jury trial in Meeker & Co. v. Lehigh Valley R.R., 236 US. 412 
(1915). 

* National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 591 (1949). 

* Federal Radio Comm'n v. General Electric Co., 281 U.S. 464, 467 (1930). 


* Id, at 468. When Congress amended the Radio Act of 1927 by 45 Stat. 
373 (1928) to limit the court of appeals to determining “questions of law” 
and whether the commission’s findings of fact were “arbitrary or capricious,” 
the Supreme Court held that it could review its judgments, because they were 
no longer “concerned with the weight of evidence or with the wisdom or ex- 
—- of the administrative action.” Federal Radio Comm'n v. Nelson 

ros. Co., 289 U.S. 266, 277 (1933). 
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preperty for future rate-making purposes, because the courts were 
authorized to revise the orders.?1 

Whether the exercise of discretion called for by a particular 
statute is so broad as to make decisions thereunder legislative or 
adminstrative, rather than judicial, in character is difficult to say. 
Courts obviously exercise broad discretion in important areas in 
which they are called upon to make law through the process of 
adjudication. The Sherman Act itself was once attacked on the 
ground that it was so general that “it cannot be carried out without 
a judicial exertion of legislative power.?* In dismissing this argu- 
ment as “clearly unsound,” Chief Justice White said that it chal- 
lenged “the right of the judiciary to perform duties which that 
department of the government has exerted from the beginning.” 

However, rate-making and licensing seem to fall outside the 
range of these duties even when judicial procedures must be fol- 
lowed in their performance.** 

But non-judicial functions may be lodged in legislative courts 
created under article I of the Constitution.** The judges of these 
courts “hold for such term as Congress prescribes, whether it be a 
fixed period of years or during good behavior,”** and their salaries, 
except in the case of the District Court and the Court of Appeals 
of the District of Columbia, are not inviolable.** Thus, the legis- 





* Keller v. Potomac Electric Power Co., 261 U.S. 428 (1923). See Hart & 
WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 214 (1953), who sug- 
gest that since the statutory provisions involved in this case also applied to 
final rate orders, the reasoning and much of the language of the opinion 
would also have barred Supreme Court review of final rate orders. 

“Standard Oil Co. v. United States, 221 US. 1, 69-70 (1911). 

* Thus, e.g., even though the 8 perso’ Court, in Morgan v. United States, 
298 U.S, 468 (1936), required judicial proceduies to be followed in the fixing 
of future rates for stockyard services, § 1(c) of the Administrative Procedure 
Act, 60 Stat. 237 (1946), 5 U.S.C. §§ 1001-11 (1952), expressly declares rate 
making to be “rule making.” On the other hand, though § 2 (1) (d) ype 
includes licensing in the definition of adjudication for purposes of the Ad- 
ministrative Procedure Act, that would not overcome the effect of Federal 
Radio Comm'n v. General Electric Co., 281 U.S. 464 (1930). 

*The Customs Court, the Court of Customs and Patent Appeals, the 
District of Columbia courts, the territorial courts, and the consular courts are 
legislative courts. The Court of Claims, previously a legislative court, was de- 
clared to be an article III court by Congress, 67 Stat. 226 (1953), 28 U.S.C. § 
291 (Supp. 1955). See Note, The Constitutional Status of the Court of Claims, 
68 Harv. L. REv. 527 (1955). On legislative courts generally, see National Mut. 
Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582 (1949); Hart & WECHSLER, 
op. cit. supra note 21, at 340-72. 

* Ex parte Bakelite Corporation, 279 U.S. 438 (1929). In fact, Congress has 
given tenure during good behavior to judges of the Court of Claims, 28 U.S.C. 
§173 (1952); the Court of Customs and Patent Appeals, 28 U.S.C. § 213 (1952); 
the Customs Court, 28 U.S.C. § 252 (1952); and the District Court and Court of 
Appeals of the District of Columbia, 28 U.S.C. ‘§ 44,134 (1952). 

* Williams v. United States, 289 US. 553 (1933); O'Donoghue v. United 
States, 289 U.S. 516 (1933). 
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lative court must be considered as a possible alternative to the 
agency. 


ARE THE REASONS WHy AGENCIES WERE GIVEN 
ADJUDICATORY FUNCTIONS STILL VALID? 


The Elements of Adjudication 


The process of adjudication requires the tribunal to determine 
the facts in the situation before it, formulate principles of law 
applicable to situations of this kind, and apply the principles to 
the facts. By writing an opinion generalizing the grounds of its 
decision, the tribunal also shapes the law for the future. The more 
general the controlling principle of law, the more discretion must 
be exercised in applying it and the greater will be the law-making 
role of the decision. The more precise it is, the less the discretion 
in applying it and the less significant will be the decision for the 
law’s development. 

Since the decision-making process seems to be essentially the 
same, whether performed by agency or court, why were courts 


by-passed? 
The Fear of Judicial Bias Against New Legislative Policies 


Agencies were created because legislatures were dissatisfied with 
the way courts handled or ignored particular social problems. Once 
new policies were adopted to solve these problems, legislatures 
feared that courts would not effectuate them zealously, because 
they would be more concerned for the private interests impinged 
upon than for the social interests sought to be protected. 

It is difficult to know if this fear is still warranted.** Certainly, 
courts are “more conscious of current economic and social trends 
than they were two decades ago.”** Yet, the question still remains 
whether the institutional framework within which they operate 





™ We do not have the information necessary for intelligent judgment. We 
have some data about the prior political party affiliations of the men who be- 
come our federal judges and eral administrators. See, ¢.g., Miller, Politics 
and the Courts: The Struggle for Good Judges Goes On, 42 A.B.A.J. 939 — 
But prior ty affiliation is not a reliable basis upon which to predict future 
behavior of a judge or administrator. Mr. Miller expressed the confidence of 
the bar that “when the American lawyer becomes a judge he can and almost 
invariably does throw off all partisan ties and prejudices.” Miller, supra at 
939. Pro r Bernstein concluded that there “is little evidence that commis- 
sioners divide on major policy issues according to their party affiliations.” 
Bernstein, op. cit. supra note 2, at 104. 

* Davison, An Administrative Court of the United Staies, 24 Gro. WAsH. 
‘-L. Rev. 613, 617 (1956). See also Schwartz, Administrative Justice and its 
Place in the Legal Order, 30 N.Y.U.L. Rev. 1390, 1400-01 (1955). 
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and the traditions which guide them do not tend, in time, to pro- 
duce in all judges, whatever their background and previous expe- 
rience, a bias in favor of private rights. Whether this bias is a good 
thing depends upon the extent to which the law otherwise protects 
the social interests involved. It does not by itself justify adminis- 
trative adjudication. 


Use of Rule-Making and Adjudication as 
Alternative Methods of Making Law 


Particularly when it subjected an industry to regulation to pro- 
mote its welfare as well as to protect the public from abuses, Con- 
gress gave the agency involved a “full armory of administrative 
weapons,”** including rule-making and adjudication. This provided 
the agency with the flexibility needed to achieve the balance be- 
tween rule and discretion which the particular situation demanded. 

Thus, the ICC’s handling of the difficult problem of trip leasing 
shows how a prior course of adjudication can disclose the need for 
rule-making and help shape the content of the rules which then 
become the basis for further adjudication.*° The Securities and 
Exchange Commission’s choice of adjudication, rather than rule- 
making, to achieve flexibility in the regulation of inside trading in 
the course of the simplification of a utility system, was upheld in 
the celebrated Chenery cases.** The Federal Communication Com- 
mission has often been faced with a similar choice, deciding in 
favor of rule-making, for example, to regulate chain broadcasting, 
give-away programs, and multiple ownership of broadcast stations.*? 
In each case, the rules were to be made effective through adjudica- 
tion requiring, of course, the exercise of fresh discretion.** The 
Civil Aeronautics Board has even used rule-making to grant licenses 





* Note, SEC v. Chenery Corp.: A Case Study in Administrative Technique, 
62 Harv. L. Rev. 478 (1949); See LANDIS, THE ADMINISTRATIVE PROCEss (1938). 

See American Trucking Ass’ns, Inc. v. United States, 344 U.S. 298 (1953); 
70 Stat. 983 (1956), 49 U.S.C. §§ 304(e) and (f) (Supp. V, 1958); 49 C.F.R. 
hs 207.1-207.6 (Supp. 1958) (Lease and Interchange of Vehicles by Motor 
varriers.). : 

**SEC v. Chenery Corp., 332 US. 194 (1947): SEC v. Chenery Corp., 318 
US. 80 (1943). 

* National Broadcasting Co. v. United. States, 319 US. 190 (1943); FCC 
v. American Broadcasting Co., 347 U.S. 284 (1954); United States v. Storer 
Broadcasting Co., 351 US. 192 (1956). 

™ See, ¢.g., Don Lee Broadcasting System, 14 F.C.C. 993 (1949), in which 
the FCC renewed licenses in spite of violations of the chain broadcast regula- 
tions. Since then, the FCC has been authorized to issue cease and desist orders 
Par violations of its regulations. 48 Stat. 1086 (1934), 66 Stat. 716 (1952), 
47 US.C. § 312(b) (1952). : 
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which, it has been held, may be modified only by adjudicatory 
methods.** 

It may be granted that rule-making affords the greatest “freedom 
from unanticipated frustration of expectations” and “satisfies” ele- 
mentary notions of fair play.** But in an area of regulation where 
“experience is yet to be won . . . premature rigidifying of policies 
may prove to be harmful in the extreme.”** As experience accumu- 
lates, rule-making should play an increasingly important role in 
the regulatory process. But changes in the technology, structure, 
and practices of a regulated industry may always raise new prob- 
lems requiring the more flexible case-by-case approach. Some prob- 
lems, like ICC, CAB, and FCC licensing, which often require 
agencies to predict the future,*’ defy solution by precise rules. At 
best, these agencies have been able to develop criteria by which 
their decisions will be guided. But the weight given to each of the 
criteria will vary from case to case because of “the infinite variety 
of circumstances which may occur in specific instances.”** 

To transfer adjudication to courts where it is an alternative law- 
making method, will deprive the rule-maker of adjudicatory expe- 
rience and the judge of rule-making experience. Lacking overall 
responsibility, the rule-maker may be tempted either to make the 
rules too rigid in order to minimize the role of the judge or too 
general in order to “pass the buck” to him in difficult situations. 
Furthermore, so much continuing discretion may be involved in 
such adjudication that its exercise could not be entrusted to article 
III courts. 

This may explain why the proposals for an Administrative Court 
do not deal with the FCC, the CAB, or the ICC, even though current 
dissatisfaction with the administrative process centers around the 
work of these agencies. In justifying its unanimous recommenda- 
tions for an Administrative Court with tax and trade sections, the 
Task Force explained that in these fields the adjudicatory process 

“CAB v. American Air Transport, 201 F.2d 189 (D.C. Cir. 1952); cf. 


Zenith Radio Corp. v. FCC, 211 F.2d 629 (D.C. Cir. 1954). 

* Note, supra note 29, at 482. The note writers, with reason, criticize the 
Chenery case, as does TLS, supra note 1, at 31. 

* Atr’y GEN. REP., supra note 4, at 29; TLS, supra note 1, at 24. See also, 
COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT, 
pony gr REPorT ON REGULATORY Commissions 40 (1949) [hereinafter cited 
as 4 

“Every new bus route, new airplane service, new radio station, new stock 
issue, new pipe line, new power project, and so on, seeks its permissive certifi- 
cate u the basis of future possibilities.” American Airlines v. CAB, 192 
F.2d 417, 420 (D.C. Cir. 1951). 

*ICC v. Parker, 326 US. 60, 65 (1945). See also, ATr’y GEN. REP., supra 
note 4, at 469, : 
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“has, through experience, acquired a characteristically judicial 
aspect, and the applicable law has by statute or by case-to-case 
development become well defined in content.”*® Messrs. McFarland, 
Stason, and Vanderbilt, as members of the Attorney General’s Com- 
mittee, were also loath to separate adjudication from rule-making 
in areas in which “the practice of administrative discretion is 
large.”’*° 


Use of Adjudication by a Specialized Agency as 
Principal Method of Making Law 


Need for Discretion 


The mingling of the functions of investigation, initiation of 
action, advocacy, and decision is attacked in areas, exemplified by 
the work of the Federal Trade Commission and National Labor 
Relations Board, where the legislature placed main reliance upon 
adjudication to elaborate the law. 

The demand for the FTC came from those who wanted more 
effective enforcement of the antitrust laws than that promised by 
the judicially created rule of reason, and from businessmen who 
wanted greater certainty than the rule afforded.41 The FTC act 
itself is “unfinished law which the administrative body must com- 


plete before it is ready for application.”* 

In the process of deciding cases, the FTC was expected to formu- 
late standards that would put flesh on the bare-bones concept of 
“unfair competition.” It was to use adjudication, not primarily to 





*® TLS, supra note 1, at 34. A majority of the Task Force also recommended 
the addition of a Labor Section and an Immigration Section to the Administra- 
tive Court. TLS, supra at 280-81. The Commission itself recommended three 
sections—a Tax Section, a Trade Section, and a Labor Section. 2 H.C. Rep., 
supra note 1, at 87-88. The ABA recommended that the Tax Court be trans- 
ferred to the judicial branch of the Government as an independent article III 
court. Proceedings of the House of Delegates of the American Bar Assoc., 
Midyear Meeting, Feb. 20-21, 42 A.B.A.J. 371, 375 (1956). It also approved 
specialized court handling of trade practice and labor matters, but left it open 
whether there should be one such court with several sections or several such 
courts. Proceedings, supra at 374. A single Administrative Court with Tax, 
Trade, and Labor Sections would be created by S. 2292 and H.R. 8751, 85th 
Cong., Ist Sess. (1957). The Task Force envisaged the Administrative Court 
as a legislative court of original jurisdiction. TLS, subra at 239. Although 
the Commission requested Congress to determine whethcr the court should 
have original or appellate jurisdiction, the whole tenor of its report indicates 
that it must have meant «he court to have original jurisdiction. 2 H.C. REpP., 
Supra at 88. S. 2292 and H.R. 8751 would give the Administrative Court orig- 
inal jurisdiction and the status of an article III court. 

ATt’y GEN. REP., supra note 4, at 207. 

“See Standard Oil Co. v. United States, 221 US. 1 (1911); TRC, supra 
note 36, at 119. 

“FTC v. Ruberovid Co., 343 US. 470, 485 (1952) (dissenting opinion of 
Mr. Justice Jackson). 
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determine the legality of past action, but to prevent unfair com- 
petitive methods from being used in the future. No sanction, there- 
fore, was to accompany an FTC finding that a particular practice 
was “unfair”; the offending party was merely to be ordered to cease 
and desist from the practice. 

However, the FTC has been criticized for failing to develop under 
its statute guiding criteria of legality,** even though it has attempted 
to overcome some of the difficulties inherent in the case-by-case 
approach to its problems‘ through the trade conference procedure 
of announcing rules designed to prevent unfair competitive prac- 
tices on an industry-wide basis.*® Nevertheless, the Task Force 
maintains that the FTC is now guided largely by precedent, and 
in particular, judicial precedent.** A 1942 study similarly concluded 
that the great majority of FTC orders were merely warnings to 
lawbreakers who were well aware of the illegality of their acts.*” 
But former FTC Chairman Robert E. Freer thinks that the assump- 
tion “that all unfair methods of competition are presently known 
and catalogued” is disturbingly irresponsible.** The first Hoover 
Commission Task Force called for a “rejuvenated” FTC to give “the 
policy of the statutes continuous vitality in terms of current 
conditions.”** 


These conflicting views reveal the hazards of generalizing about 
the FTC’s work. Generalization about the NLRB is equally hazard- 
ous. For example, the proscription of employer unfair labor prac- 
tices has been described as “primarily judicial” because the statute 
here is “fairly definite.”5° But the Board has the task of filling in 
the content of general terms in preventing union unfair labor 





* See, ¢.g., TRC, supra note 56, at 119. 125, 129-30. 

“See, ¢.g., Moog Industries v. FTC, 355 U.S. 411 (1958) (per curiam), 
holding that it is not within the scope of the reviewing authority of the court 
of appeals to postpone the operation of a valid cease and desist order against a 
single firm until similar orders are entered against that firm’s competitors. 

“See FTC Trade Practice Conference Rules, 16 C.F.R., Subcha ter B 
(1958 Supp.). There were 161 trade practice rules in force on June 30, 1957. 
Ann. Rep. FTC 59 (1957). 

“TLS, supra note 1, at 253. 

* CHAMBERLAIN, DOWLING & HAYS, THE JUDICIAL FUNCTION IN FEDERAL AD- 
MINISTRATIVE AGENCIES 135-56 (1942). 

“Freer, The Case Against the Trade Regulation Section of the Proposed 
Administrative Court, 24 Gro. WaAsH. L. REv. 637, 653 (1956). Mr. Freer goes 
so far as to doubt “whether a cease and desist order is a strictly judicial act” 
and whether its issuance may, constitutionally, be made the function of an 
article III court. Freer, supra at 652. 

“TRC, supra note 36, at 124-25. 

"Id. at 134. See §§ 8 (a) (2)—(4) of the National Labor Relations Act, as 
ass 49 Stat. 449 (1935), G1 Stat. 136 (1947), 29 US.C. §§ 158 (a) (2)— (4) 
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practices.** In imposing the duty to bargain, the Board “exercises 
more of a regulatory power,”*? which it also does when it deter- 
mines the appropriate bargaining unit.°* The Board itself termed 
the supervision of the selection of employee bargaining represen- 
tatives as an “investigatory” function.** In handling jurisdictional 
disputes, the Board is clothed with “rule making power in one of 
the most intricate areas of industrial relations,” because nothing 
in the statute “offers even the slightest guidance in a problem of 
this kind, which has hitherto been within the domain of private 
arbitration.”** 

Yet, the bills that have been introduced to establish an Adminis- 
trative Court would vest exclusive jurisdiction in its labor section 
to issue orders discontinuing employer and union unfair labor 
practices and in its trade section to issue orders discontinuing 
unfair competitive practices under a number of statutes.*’ 

Granted that wide discretionary powers in certain cases are still 
entrusted to both the NLRB and the FTC, why should agencies 
rather than courts exercise them? 





Jd. at 135. See § 8(b) of the National Labor Relations Act, 49 Stat. 449 
(1935), 61 Stat. 136 (1947), 29 U.S.C. § 158(b) (1952). 
® Id. at 135. See §§ 8(a) (5), (b) (3) of the National Labor Relations Act, 


49 Stat. 449 (1935), 61 Stat. 136 (1947), 29 U.S.C. §§ 158 (a) (5), (b) (3) (1952). 
Id. at 136. See R of the National Labor Relations Act, 49 Stat. 449 


(1935), 61 Stat. 136 (1947), 29 U.S.C. § 159 (1952). 
TLS, supra note 1, Part VI, I at 46. The Board stated that it disposes 
of 10,000 such cases a year. 

TRC, supra note 36, at 136. See §§ 8(b) (4)(D), 10(k) of the National 
Labor Relations Act, 2s amended, 61 Stat. 136 (1947), 29 U.S.C. §§ 158 (b) (4) (D), 
160 (k) (1952). The first Task Force thought that the regulation of initiation 
fees under § 8(b) (5), 29 U.S.C. § 158(b) (5) (1952), also required the exercise 
of discretion in the light of knowledge of the internal operations of trade 
unions. TRC, supra at 136. 

*S,. 2292, H.R. 8751, § 110(c), 85th Cong., Ist Sess. (1957). This would 
include orders to reinstate employees and pay back wages under § 10(c) of 
the National Labor Relations Act, as pve we & 61 Stat. 136 (1947), 29 U.S.C. 

160 (c) (1952). This was the recommendation of the second Task Force, 

LS, supra note I, at 280-81. The ABA, however, recommended that the 
adjudication of representation cases also be transferred to the Labor Section. 
Proceedings, sufra note 1, at 374. 

*§. 2292, H.R. 8751, § 110(a), 85th Cong., Ist Sess. (1957). This was the 
recommendation of the second Task Force, TLS, supra note 1, at 34, 41, 249-50 
The statutes involved are § 5 of the Federal Trade Commission Act, 38 Stat. 
717 (1914), 52 Stat. 111 reg = US.C. § 45 (1952): § 11 of the Clayton Act, 
38 Stat. 730 (1914), 15 U.S.C. § 21 (1952); § 411 of the Civil Aeronautics Act. 52 
Stat. 973 (1938), 49 U.S.C. 5 or (1952); $ 312 (b) of the Communications Act, 
48 Stat. 1064 (1934), 6 Stat 711 (1952), 47 U.S.C. § 312(b) (1952); § 337 (c) of 
the Tariff Act of 1930, 46 Stat. 590 (1930), 19 Us § 1337 (c) Ses ty tg {c) 
of the Federal Power Act, 49 Stat. 803 (1935), 16. U.S.C. jes 7 
203, 205-of the Packers and Stockyards: Act, 42 Stat. 159 yy ° use. 1 
(1952); $3 2 of the Act of June 25, 1934, 48 Stat. 1214 (1934), 15 U.S.C. 
inn § 2 of the Act of Feb. 18, 1922, 42 Stat. 388 (1922), 7 U.S.C. 202 
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Need for Specialization 

The need to bring “to bear upon difficult social and economic 
questions the attention of those who have time and facilities to 
become and remain continuously informed about them” is a major 
reason for the creation of agencies.** It is doubtful whether the 
proposed Administrative Court will meet this need. The judges 
of each of the three specialized sections would be subject to assign- 
ment to the other sections when needed.*® The three sections would 
also pool their commissioners, upon whom much of the burden of 
work would fall.°° These arrangements would suffice if the mat- 
ters within their jurisdiction merely required finding facts and 
applying precedent. But if the policy must be shaped, the judges 
of the Administrative Court, even if each section were a separate 
court, would not have the specialized staffs which make the agen- 
cies expert.*t Furthermore, technical skill alone does not assure 
this expertness. Only day-to-day contacts with people in industry 
familiarize agency personnel with the technical and other prob- 
lems they are expected to solve.*? Neither the judges nor the court 
commissioners of any Administrative Court would be expected to 
maintain these contacts. To avoid them is a major purpose for 
creating such a court. 


Need for Accountability 


Agencies must account for their policies to the legislature and 
the people. The legislature looks to the agency to be its principal 
advisor on legislation affecting its field. The people expect to be 
informed. An agency’s actions may also have to be co-ordinated 
with those being taken elsewhere in the government. It may, there- 
fore, wish to consult with the Chief Executive about “general ques- 
tions, trends, and policies.”** No court could have such relations 
with the legislature, the executive, other agencies, or the public. 
Yet, they may be essential if adjudication plays a law-making role. 


® Att’y GEN. REP., supra note 4, at 15. 

%§. 2292, H.R. 8751, § 104(a), 85th Cong., Ist Sess. (1957). The Task 
Force so recommended. TLS, supra note 1, at 248. 

@S. 2292, H.R. 8751, § 107, 85th Cong., Ist Sess. (1957). 

"See TRC, supra note 36, at 12, 23. 

Id. at 22; CHAMBERLAIN, DowLinc & HAYs, op. cit. supra note 47, at 13. 
Fuchs, The Hoover Commission and Task Force Reports on Legal Services and 
Procedure, 31 IND. L. J. 1 (1955). 

“This is what the first Hoover Commission Task Force urged the FTC 
to do. TRC, supra note 36, at 130. 

“ The same difficulties are present in former NLRB chairman Guy Farmer's 
conditional suggestion that the members of the NLRB be given “the stature, 
the authority and the tenure of judicial office.” Farmer, An Administrative 
Labor Court: Some Observations on the Hoover Commission Report, 24 Geo. 
Wash. L. REv. 656, 671 (1956). 








ERRATUM 


Page 107, par. 3, line 7, new sentence should read: For this reason, 
Messrs. McFarland, Stason, and Vanderbilt thought that complete 
separation of prosecuting agencies would be tolerable only if the 
prosecuting agencies would, by rule-making, “so prescribe policies 
that any separate adjudicating tribunal will chiefly do no more 
than apply those policies to the facts of individual cases.” 
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Need for Uniformity 


Uniformity, predictability, and equality in the application of 
law are ends universally sought in the administration of justice. 
It was thought that they could be more readily achieved by a single 
agency than by scattered trial courts set into motion only at the 
initiative of private individuals or public prosecuting attorneys.® 
If adjudication calls for the exercise of broad discretion, the device 
of appeals to the court of last resort, even if it were not as time 
consuming and expensive as it is, cannot be relied upon to secure 
those ends.*¢ 

Whether the administrative process has, in fact, accomplished 
these objectives is debatable. Dean Pound has complained that 
agencies are prone to act “as if every case were unique”®? and 
others charge that improper influences are exerted to produce 
inconsistent, arbitrary decisions.** 

The proponents of the Administrative Court intend to achieve 
uniformity by continuing the FTC, NLRB, and Internal Revenue 
Service as investigating and prosecuting bodies and giving the 
specialized court sections the function of deciding only such cases 
as the agencies are unable to settle informally.*° The ensuing divi- 
sion of responsibility between agency and court, however, may 
make it difficult to work out uniform policies. For this reason, 
Messrs. McFarland, Stason, and Vanderbilt thought that complete 
separation of prosecuting agencies would, by rule-making, “so 
prescribe policies that any separate adjudicating tribunal will 
chiefly do no more than apply those policies to the facts of indi- 
vidual cases.”"° This situation is approximated in the tax field. 
But the FTC and the NLRB do not have significant rule-making 





® Att’y GEN. REP., supra note 4, at 14. 

® LANDIS, op. cit. a note 29, at 33. For an illustration of this point in 
a wholly different field requiring the exercise of discretion, note that the 
Attorney General has repeatedly called to the attention of the Judicial Con- 
ference of the United States the “problems created hy disparities in sentences 
for similar crimes given to individuals with substantially the same background 
and prior record.” 1957 JupiclaL CONFERENCE, REP. 57. Connecticut, for ex- 
ample, has attempted to solve this ee by centralizing the final authority 
to sentence. Conn. Pub. Act 1957, No. 436. 

* PounD, ADMINISTRATIVE LAw 40, 62 (1942). 

“This seems to be the import of the charges made so far before the House 
Subcommittee on Legislative Oversight. Dean Landis recognized this danger. 
See LANDIS, op. cit. supra note 29, at 100. 

“TLS, supra note 1, at 253-54, 281. The NLRB would also continue to 
certify labor unions, conduct elections, and determine conflicts over repre- 
sentation. Id. at 282. 

“ATr’y GEN. REP., supra note 4, at 207. They advocated that complete 
separation be effectuated by a in dent administrative tribunals to 
perform the adjudicatory function. Id. at 205. 
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powers and there is disagreement about whether they have pre- 
scribed such policies through the process of adjudication. 

Furthermore, creating an Administrative Court will not assure 
solution of the problems that trouble the bar and the country about 
the administrative process. In important measure, functions will 
continue to be merged because decisions whether to prosecute or 
to settle informally are also adjudicatory acts. The NLRB General 
Counsel, for example, has been called “a prosecutor, an adminis- 
trator, a policy maker,” because his decision not to issue a com- 
plaint cannot be appealed to the Board or the courts.” It is also 
possible for improper influences to be brought to bear at these 
stages of administration even more easily than at the stage of for- 
mal adjudication.” 


Use of Agency as Cheaper and Speedier 
Instrument for Applying Law 


For a number of reasons, agencies were given adjudicatory func- 
tions even under statutes calling principally for the application 
and not the elaboration of law. 


Agencies, but Not Courts, May Initiate Proceedings 


Agencies were also created because their initiative was needed 
to vindicate the interests sought to be protected by statute.’* Cur- 
rent proposals for a specialized Administrative Court would not 
change this aspect of the agency’s work. 


Agency Procedure Would Be Cheaper and Speedier 
Than Court Procedure 


Expectations that administrative justice would be cheaper and 
speedier than court justice have largely been disappointed. To 


"TRC, supra note 36, at 139. For the status, powcrs and duties of the 
General Counsel, see 61 Stat. 139 (1947), 29 U.S.C. § 153(d) (1952). See Gen- 
eral Drivers v. NLRB, 179 F.2d 492 (10th Cir. 1950); Lincourt v. NLRB, 170 
F.2d 306 (Ist Cir. 1948). But cf. Hourihan v. NLRB, 201 F.2d 187 (D.C. Cir. 
1952), cert. denied, 345 U.S. 930 (1953). See also Jaffee, supra note 15, at 774-76. 
The Task Force contemplated that once the Labor Section of the Administra- 
tive Court was established, the General Counsel would be placed under the 
Board’s >. TLS, supra note J, at 281. 

- ™See LAnopis, op. cit. supra note 29, at 106-07, 110. 

™ See CHAMBERLAIN, DOWLING & HAys, supra note 47, at 3, who refer to 
agencies administering workmen’s compensation as “small claims cuurts” which 
assume the obligation “of making sure that the workmen or their dependents 
receive their due... .” 

™Burdensome delays in the administrative process have been criticized 
in: Att'y GEN. REP.; supra note 4, at 61; TRC, supra note 36, at 137-38; TLS, 
supra note I, at 184. REPORT OF THE PRESIDENT’s CONFERENCE ON ADMINISTRATIVE 
PROCEDURE (1953-1954). rs -- 
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an extent, this is due to the judicialization of administrative pro- 
cedure, upon which the bar has insisted. Nevertheless, it is appall- 
ing to learn that something less than one-half the total bill for 
workmen’s compensation is accounted for by cash payments to 
injured workers; the remainder goes for expenses incurred in 
operating the system.”® But there is little evidence that trial courts 
would do much better."* 

In any case, to choose between court and agency on the basis of 
whether judicial or administrative procedure is preferred, is to put 
the cart before the horse. Once it is determined what procedures 
are best fitted for particular adjudicatory tasks, they should be used 
by whichever tribunal is selected to perform them.” 


Volume of Adjudication Involved 


The existing federal and state court structures could not possibly 
handle the volume of administrative adjudication.”* Court con- 
gestion and delay is now “the most serious problem . . . confront- 
ing the profession.”"* Nor does the appointment of additional 
judges seem to be a practical answer.® Interestingly enough, the 





% ConARD & MEHR, Costs OF ADMINISTERING REPARATION FOR WORN INJURIES 
IN ILtinois 33, 35 (1952); SomERs & SOMERS, WORKMEN’s COMFENSATION 193-96 
(1954). The results of the Conard and Mehr study are summarized in Conard, 
Workmen’s Compensation: Is It More Efficient Than Employer’s Liability?, 
$8 A.B.A.J. 1011 (1952). 

* Professor Conard concluded: “It [the Illinois study] shows only that in 
Illinois the employers’ liability system costs less [than the workmen’s compen- 
sation system] per dollar of benefit conferred.” (Emphasis supplied.) Conard, 
$8 A.B.A.J., supra note 75, at 1058. So, if workmen’s compensation benefits 
were increased significantly, its efficiency, as measured by Conard, would in- 
crease proportionately. Conard states that “the Illinois study fails to prove that 
the high operating expense of the workmen’s compensation system is caused 
by the structure of the system.” Jbid. 

"The proposed Administrative Court would be governed “to the extent 
practicable” by the rules of procedure governing federal district judges sitting 
without a jury. There would be no jury trial in the Administrative Court. 
See § 109 (b) of S. 2292, H.R. 8751, 85th Cong., Ist Sess. (1957). 

For statistics on the volume of formal and informal administrative adjudi- 
cation, which is the principal cause of procedural delay, see Atr’y GEN. REP., 
supra note 4, at 35-39, 314-26; TLS, supra note 1, at 149, Part VI, I at 37, 
272-74; Dopp, ADMINISTRATION OF WORKMEN’s COMPENSATION 117, 387 (1936). 

* Brownell, The Problem of Backlogs: A National Shortcoming in our 
Courts, 42 A.B.A.J. 1032 (1956). See also, ANNUAL REP. OF THE PROCEEDINGS OF 
THE JUDICIAL CONFERENCE OF THE UNITED STATES, 4-6, 49-57, 63-143 (1957); REP. 
OF ATTORNEY GENERAL’s CONFERENCE ON CouRT CONGESTION AND DELAy (1956); 
Report of ABA Committee on the Federal Judiciary, New York Times, Febru- 
ary 24, 1958, p 27, col. 4. 

”The New Mexico am Court admitted, for example, that in the 
last decade, the number of New Mexico district judges grew from 9 to 19, 
primarily because of the increasingly large load of workmen's compensation 
cases. Yet, dissatisfaction with the delays that accompanied judicial handling 
of these cases was great enough to produce the legislation which the majority 
declared unconstitutianal. State ex rel. Hovey Concrete Products Co. v. 
Mechem, 63 N.M. 250, 316 P.2d 1069. (1957). ‘ ’ 
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most promising suggestions for relieving congested trial calendars 
are based on the use of men who are not judges to share the burden 
of adjudication. 

The proponents of the Administrative Court think that its bur- 
dens will be manageable because its creation will result in more 
frequent and effective utilization of informal settlements.*? Others 
maintain that private interests will be subjected to greater harass- 
ment if the prosecuting agency is deprived of the power of formal 
decision. It is argued that even if the agency will not be interested 
in building a record based upon the number of cases it brings 
before the court, the agency will not know what policies the court 
may adopt and, consequently, will be remiss in its duty if it does 
not try everything.** Furthermore, private persons will have an 
incentive to retry matters settled by the agencies in the hope that 
the Administrative Court will adopt different policies.* 

It is difficult to decide between these conflicting views. We 
know, for example, that the Tax Court, which consists of sixteen 
judges and avails itself of the services of more than that number 
by calling upon retired judges, disposes of 5,000 cases annually. 
Yet, that court has a backlog of 9,000 cases.** The Attorney Gener- 
al’s Committee thought that there was unnecessary litigation be- 
cause the collecting officials could not know what the Tax Court 
would do about particular questions of statutory interpretations; 
but the Committee did not estimate how much litigation is caused 
by this uncertainty.** 

Against the possibility of an increase in formal litigation must 
be weighed the benefits that may be derived in various situations 





“La Brum, Congested Trial Calendars: It’s About Time To Do Something 
About Them, 43 A.B.A.J. 311 (1957); Nims, The Law’s Delay: The Bar’s Most 
Urgent Problem, 44 A.B.A.J. 27 (1958); Nims, Backlogs: Justice Denied, 42 
A.B.A.J. 613 (1956). Mr. La Brum would encourage arbitration; Mr. Nims, the 
use of temporary hearing officers or auditors and even temporary judges. 

“TLS, supra note 1, at 254. On the significance of these informal pro- 
cedures—“the lifeblood of the administrative process’—see ATT’y GEN. REP., 
supra note 4, at 35; Farmer, supra note 64, at 668; Freer, supra note 48, at 651. 

* Att’y GEN. REP., supra note 4, at 59. Freer, supra note 48, at 647; Farmer, 
supra note 64, at 665, 668. Cf. Fishgold v. Sullivan Drydock & Repair Corp., 
154 F.2d 785 (2d Cir. 1946), affirmed, 328 U.S. 275 (1946). 

“Farmer, supra note 64, at 665, 668. 

 Gribbon, Should the Judicial Character of the Tax Court be Recognized?, 
24 Geo. WasH. L. Rev. 619, 633 (1956). Section 100 of S. 2292, H.R. 8751, 85th 
Cong., Ist Sess. (1957), provides an Administrative Court of 25 judges, but 
transfers all the present judges of the Tax Court to the proposed Tax Section. 
Section 107 (a) authorizes the appointment of as many court commissioners as 
may be required. 

* ATt’y GEN. REP., supra note 4, at 59. In 1939 the Treasury received 
7,600,000 tax returns, but only 4,854 -_— were filed in the Board of Tax 
Appeals and 900 in the courts. Jd. at $5. 
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from transferring to courts the function of adjudication in con- 
tested cases. 

Cases in Which the Agency Performs Prosecuting Functions: 
Tax Cases. The Tax Court is a successful example of the separation 
of prosecuting and deciding functions in an area where the appli- 
cable statute is “complete in policy aspects and ready to be executed 
as law,”8? and “the detail and technical nicety of the business” 
requires specialization.** To apply similar statutes, Congress has 
created other specialized courts, such as the Customs Court and the 
Court of Customs and Patent Appeals. It is difficult to see why the 
Tax Court should not be made part of the judicial branch of the 
Government.*® 

Cases in Which the Agency Performs Prosecuting Functions: 
Immigration Cases. There is reason to empower a court to deter- 
mine, de novo, cases brought to it by an alien dissatisfied with the 
decision of a special inquiry officer in an exclusion or deportation 
case.°° The statutory standards in these cases are fairly definite, 
there is a problem of the mingling of prosecuting and deciding 
functions,** and the Board of Immigration Appeals, which lives 
solely at the whim of the administration, lacks the final word.% 

Cases in Which the Agency Performs Prosecuting Functions: 


Cases Involving the Imposition and Enforcement of Penalties. 
(a) Money Penalties. Administrative imposition of money penalties 
is justified, if at all, only when incidental to other functions being 
performed by the agency.** But it is doubtful whether agencies 





‘FTC v. Ruberoid Co., 343 U.S. 470, 488 (1952) (dissenting opinion of 
Mr. Justice Jackson). 

Hurst, THE GROWTH OF AMERICAN LAw 433 (1950). 

* The Tax Court is now an adjudicating tribunal which is, in fact, inde- 
pendent of the Treasury Department. INT. REv. Cope oF 1954, §§ 7441, 7482; 
see Stern v. Commissioner, 215 F.2d 701, 707-08 (3rd Cir. 1954). 

“A majority of the Task Force recommended that an Immigration Section 
be added to the proposed Administrative Court to handle cases involving ex- 
clusion, deportation, fines, bail, and parole, but not applications for discretion- 
ary suspensions of deportation or voluntary departures. TLS, supra note lI, at 
269, 275-76. 

* Hearings before special inquiry officers are not subject to the Administra- 
tive Procedure Act. See Wong Yang Sung v. McGrath, 339 U.S. 33 (1950); Pub. 
L. No. 843, ch. 1052, 64 Stat. 1044 (1950); Marcello v. Bonds, 349 U.S. 302 (1955). 
See also Wasserman, Some Defects in the Administration of our Immigration 
Laws, 21 LAw & CONTEMP. PRoB. 376, 380-81 (1956). 

"See 8 C.F.R., § 6.1 (a),(h) (1957). 

“ See, e.g., INT. REV. CopE oF 1954, § 6653; Helvering v. Mitchell, 303 U.S. 
391 (1938); 66 Stat. 195 (1952), 8 U.S.C. § 1221 (d) (1952); Passavant v. United 
States, 148 U.S. 214 (1893); Oceanic Steam Navigation Co. v. Stranahan, 214 
US. 320 (1909); 49 Stat. 861 (1935), 62 Stat. 909 (1948), 16 U.S.C. § 825n (1952); 
Rev. Stat. § 5213 (1875), 12 U.S.C. § 164 (1952). The Task Force agreed that 
only the Internal Revenue Service should impose penalties because of the 
~~ an of collection of public revenues without delay.” TLS, supra note 
, at ° 
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should be empowered to collect money penalties by their own 
processes or remit or mitigate penalties which they or the courts 
impose.** Studies indicate that these powers have been abused. 
Yet, to handle the multitude of small cases involved might prove 
to be so burdensome to courts and prosecuting attorneys that the 
whole collection system could break down.®*’ Possibly the answer 
is to make the imposition and collection of money penalties a 
function of the courts, but to use agency personnel as ad hoc court 
commissioners to aid in the task.% 

(b) Revocation and Suspension of Licenses. In the case of many 
agencies, like the ICC, CAB and FCC, licensing is so intimately tied 
up with the regulatory function itself that the power to revoke and 
suspend licenses should be left in administrative hands.” 

Cases in Which the Agency Performs No Prosecuting Functions. 
Probably the greatest volume of administrative adjudication is 
disposed of by agencies which provide the benefits and services of 
the welfare state, or handle disputes between private parties.’ 
Except in certain reparation cases, no purpose would be served by 
burdening courts with original jurisdiction to try contested cases 
in these areas.1°%? But no reason exists why statutes providing wel- 





™ See, ¢.g., Den, ex dem., Murray v. Hoboken Land & Improvement Co., 59 
US. (18 How.) 272 (1856); Coffin Bros. & Co. v. Bennett, 277 US. 29 (1928). 
See also, TLS, supra note 1, at 243. 

See, e.g., 37 Stat. 736 (1913), 46 U.S.C. § 320 (1952); 62 Stat. 909 (1948), 
$1 USC. ; 194 (1952); 52 Stat. 1015 (1938), 49 U.S.C. § 621 (a) (1952); 58 

( 


Stat. 714 (1944), 49 US.C. § 181 (b) (1952); and 62 Stat. (1948), 47 U.S.C. 
§ 504(b) (1952). The Hoover Commission recommended that Congress study 
the advisability of transferring to courts of general jurisdiction of imposition, 
remission, mitigation, and compromise of money penalties. 2 H.C. REp., supra 
note 1, at 85; TLS, supra note 1, at 33, 218-20. 

* Atr’y GEN. REP., supra note 4, at 470; Nelson, Administrative Blackmail: 
The Remission of Penalties, 4 West Pot. Q. 610 (1951). The refusal to remit 
a forfciture has been held not to be subject to jucicial review. United States v. 
One yes Cadillac Coupe de Ville, Engine No. 51623242, 108 F.Supp. 286 (W.D. 
Pa., 1952). 

"The Attorney General’s Committee reported that more than 7,000 cases 
to collect small fines imposed by the Secretary of Commerce under various 
navigation laws and regulations were in the hands of the United States Attorney 
for the Eastern District of New York and that the system of fine collection had 
virtually broken down. ATt’y GEN. REP., supra note 4, at 146-47. 

“This suggestion was once made by the Civil Aeronautics Administration. 
TRC, supra note 36, at 79. See also, ATt’y CEN. REP., supra note 4, at 146-47. 

* ADMINISTRATIVE ADJUDICATION IN THE STATE OF NEw YORK (The Benjamin 
Report) 69 (1942). 

” See, e.g., the Department of Health, Education and Welfare, the Depart- 
ment of Labor, the Department of the Interior, the Railroad Retirement Board, 
and the Veterans’ Administration. 

** See, e.g., the agencies on the federal and state levels administering work- 
men’s compensation systems or awarding reparations. 

*2 This was the view of Messrs. McFarland, Stason, and Vanderbilt. Att’y 
Gen. ReEr., supra note 4, at 208. 
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fare services and benefits should expressly preclude judicial re- 
view.*°° The rule of law should surround these new statutory 
claims, offering the same protection against arbitrary government 
action that surrounds traditional property rights.’ 

Agencies were authorized to award reparations in order “to afford 
a direct and inexpensive way for the complainant to secure” re- 
lief.1°° But this objective, apparently, has not been achieved. A 
carrier who is unwilling to pay the reparation ordered may put the 
shipper to the expense of a retrial in court.’ Furthermore, ship- 
pers who seek to bring suit in court, instead of complaining to 
the ICC,** run the danger that the primary jurisdiction doctrine 
will send them to the ICC, with the attendant delay and expense 
of double proceedings.'* 

The ICC itself has urged Congress to lodge in the courts exclu- 
sive authority to award reparations.’ Its recommendation should 
be accepted. The court could still call upon the ICC to determine 
the lawful charge (but not the damages sustained by the com- 





#8 See, e.g., 71 Stat. 92 (1957), 38 US.C. § 2211(a) (Supp. V, 1958), with 
respect to decisions of the Veterans’ Administration in important areas, upheld 
in Hahn v. Gray, 203 F.2d 625 (D.C. Cir. 1953) (alternative holding); and 64 
Stat. 1038 (1950), 5 U.S.C. § 793 (1952), with respect to determinations of fed- 


eral gory —— allowances, upheld in Calderon v. Tobin, 187 
(D.C. Cir. 19 


F.2d 51 51), cert. denied, 341 US. 335 (1951). 

*See Jones, The Rule of Law and the Welfare State, 58 Cotum. L. REv. 
143, 155 (1958). As a step to this end, appellate tribunals have been created 
within the welfare agencies. See TLS, supra note 1, Part VI, III-K. 

6 30 I.C.C. ANN. REP. 75 (1916). 

% See, ¢.g., reparation cases under the Interstate Commerce Act, 24 Stat. 
$79 (1887), 49 U.S.C. § 16(2) (1952); the Shipping Act, 39 Stat. 737 (1916), 46 
U.S.C. § 829 (1952); the Packers and Stockyards Act, 42 Stat. 159 (1921), 7 U.S.C. 

210(f) (1952); and the Perishable Agricultural Commodities Act, 46 Stat. 531 
(1930), 7 U.S.C. § 499g (1952). See TLS, supra note 1, Part VI, III-C. Contro- 
versies between shippers and carriers were handled by judge and jury at com- 
mon law. Peters, Ricker & Co. v. Railroad Co., 42 Ohio St. 275 (1884); Great 
Western Ry. v. Sutton, L.R. 4 H.L. 226, 237 (1869). 

™ This alternative has been expressly provided since the 1887 act. 24 Stat. 
$80, 382 (1887), 49 U.S.C. § 9 (1952). Furthermore, 24 Stat. 387 (1887), 49 
US.C. § 22 (1952), disclaims any intention to alter the existing common law 
remedies. 

6 See Convisser, Primary Jurisdiction: The Rule and its Rationalizations, 
65 YALE L.J. 314 (1956); Note, Primary Jurisdiction:.A Reappraisal, 25 U. Cui. 
L. Rev. 192 (1957). 

30 I.C.C. ANN. REP. 76 (1916); 33 I.C.C. ANN. Rep. 18 (1919); 34 L.C.C. 
ANN. Rep. 78 (1920); 44 I.C.C. ANN. Rep. 90-93 (1930); 45 I.C.C. ANN. REP. 
93-94 (1931). In 1930, the ICC complained that the “increased number and 
complexity of these so-called reparation cases have so encroached upon our 
time and energies as to deprive us of adequate time for the thorough considera- 
tion of the many larger and more important problems continually coming 
before us.” 44 I.C.C. ANN. REP. 92 (1930). : 
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plainant) whenever it thinks that the exercise of the ICC’s special 
competence is required.*!° 

While reparation cases arising under other statutes could be 
handled in this manner, it is doubtful whether this could be done 
under the Perishable Agricultural Commodities Act, since the 
system of marketing perishable commodities requires rapid on-the- 
spot decisions which only an agency with a field staff, not a court, 


can make." 
CONCLUSION 


Analysis so far suggests, generally, that prosecuting agencies 
should exercise judicial powers only if the process of adjudication 
calls for the exercise of such broad discretion that it involves the 
making of law. Because the NLRB plays a law-making role in 
controversial areas of public policy and because the complete 
internal separation of prosecuting and deciding functions under 
the governing statute has not been critically evaluated, its power to 
adjudicate contested cases should not be transferred to any court. 
Opinion differs more about the role of FTC adjudication and the 
effectiveness of its internal separation of functions.‘4* However, 
since courts are performing major law-making functions in the 
antitrust field, there is less reason to oppose their exercise of 
original jurisdiction over contested FTC cases.''* Furthermore, in 
view of the difficulty of predicting what will happen if one rather 
than another form of governmental organization is adopted, it 
would be instructive to try out the basic Hoover Commission— 





™ See United States v. Western Pac. R.R., 352 U.S. 59, 63-65 (1956); Gen- 
eral American Tank Car Corp. v. El Dorado Terminal Co., 308 U.S. 422, 433 
(1940). 
ut See SELLERS, ADMINISTRATIVE PROCEDURE AND PRACTICE IN THE DEPARTMENT 
OF AGRICULTURE UNDER THE PERISHABLE AGRICULTURAL COMMODITIES ACT 2-3 
(1930): “[T}he buyer and the seller were often hundreds and frequently thou- 
sands of miles apart; the commodities were highly perishable; and in case of a 
dispute, immediate disposition thereof was necessary, especially in view of the 
fact that, pending the outcome of the dispute, storage and demurrage accrued 
against the “sy and the products deteriorated rapidly ... .” 

2 Section 5(c) of the Administrative Procedure Act, 60 Stat. 237 (1946), 


5 peg | 1004 (c) (1952), requires separation in the case of the FTC. Mr. Freer 


thinks FTC internal separation is effective and that the second Hoover Com- 
mission’s recommendations are based “upon abstract theory and upon tradition” 
and are without documentation. Freer, The Case Against the Trade Regulation 
Section of the Proposed Administrative Court, 24 Gro. WasH. L. REV. 650-51 
1956). 
‘ eae has been argued that more effective antitrust enforcement would 
follow transfer of the FTC’s antitrust functions to the Department of Justice 
and the courts. Simon, The Case Against the Federal Trade Commission, 19 
U. Cut. L. Rev. 297 (1952). See also, Report of the Committee on Cartels & 
Monopoly, in STOCKING & WATKINS, MONOPOLY AND FREE ENTERPRISE 559-60 


(1951). 
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American Bar Association proposals in the trade practice field. 

Instead of creating an Administrative Court for this purpose, it 
may be wiser to set up a special tribunal composed of regular dis- 
trict judges on special assignment.''* This would satisfy the need 
for specialization and uniformity and still provide judges with 
broad knowledge and understanding of the law. If it were decided 
subsequently to return formal adjudication to the FTC, no prob- 
lem would arise about the use of these judges.1?® 

If this were done, the Tax Court could be made an independent 
article III court, as the ABA recommended.'*® Contested alien 
exclusion and deportation cases could be entrusted to courts of 
general jurisdiction, since their handling requires little specializa- 
tion. As indicated, the imposition and enforcement of penalties, as 
well as the award of reparations, could also be handled by these 
courts. 

But analysis cannot stop here. If it is true, as it is being charged, 
that the institutional framework within which administrators work 
makes it impossible for them to develop a judicial attitude of mind, 
reliance upon the administrative process to uphold the rule of law 
is illusory. Administrators have limited tenures’? and are subject 


to pressures from other branches of the government. But it was 
expected that, in time, they would develop traditions of indepen- 
dence and methods of impartia! thought, which are as important 
to rule-making as they are to adjudication.''® Ii is possible that 
history “will probably find that the sharp critics in this generation 
have underestimated the fairness and skill with which these new 





“+ Cf. the Emergency Court of Appeals, which was created by the Emer- 

gency Price Control Act of 1942, § 204(c), 56 Stat. 23, 32 (1942), and is com- 

sed of regular circuit and district judges selected by the Chief Justice of 
tha United States. 

"5 After abolition of the United States Commerce Court in 1913, contro- 
versy arose about the future of its judges; they were finally kept as roving 
circuit judges. Hurst, supra note 88, at 125-26. 

"6 Proceedings of the House of Delegates of the American Bar Assoc., 
Midyear Meeting, Feb. 20-21, 42 A.B.A.J. 371, 375 (1956). Mr. Gribbon strongly 
objects to making the Tax Court part of the proposed Administrative Court, 
because that would dilute its specialized nature. Gribbon, supra note 85, at 631. 

™ The average tenure of a commissioner on a regulatory agency is about 
half the length of a full, presidential term. BERNSTEIN, REGULATING BUSINESS 
BY INDEPENDENT COMMISSION 107 (1955). 

“Impartiality exists when “decision is not motivated by any desire to 
deal with the parties or their interest otherwise than in the manner which an 
objective appraisal of the facts and the furtherance of the public duty imposed 
upon the agency require.” Att'y GEN. REP., supra note 4, at 43. See also 
LANDIS, THE ADMINISTRATIVE PROCESS 99-100 (1938). 
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agencies have performed their task.”""* Nevertheless, each genera- 
tion has a duty to heed criticism that will improve the machinery 
of justice. 

In the last analysis, the quality of justice depends upon the 
quality of the men who administer it. But all non-elected govern- 
ment officials cannot be given the tenure and status of federal 
judges. A number of things, however, can be done to secure the 
caliber of men needed. The ABA, and possibly other professional 
organizations, can undertake to pass on the qualifications of men 
considered for appointment to administrative office. Consideration 
should be given to rotating commissioners among different agencies, 
so that there can be continued injections of different but experi- 
enced viewpoints in each agency and new challenges to the ener- 
gies of each commissioner. To protect agencies against improper 
influences, the legislature should enact codes of conduct for agency 
members and those who appear before them.??° 

But above ali, we must review from time to time the need for 
regulation in particular areas. If the need is reaffirmed, the legis- 
lature should make every effort to enact policy standards which are 
as definite as the statutory purpose will allow. The task of regula- 


tion must then be accepted and supported by the public and not 
viewed as an alien intrusion upon American life. The adminis- 
trator, like the judge, must come to be regarded as an instrument 
for the attainment of justice. 





1 Jackson, The Administrative Process, 5 J. Soc. PHIL. 143, 146-49 (1940). 
| cf. Mr. Justice Jackson dissenting in FTC v. Ruberoid Co., 343 US. 470, 

(1952).] ¢ then Mr. Robert Jackson added: “[W]e do not condemn the 
judicial process because judges err, but a large number of persons are con- 
demning the administrative proccss just because administrators err.” There 
are, of course, instances of corruption on the federal bench. The impetus for 
abolition of the Commerce Court, for example, was furthered when one of its 
judges “was impeached, convicted, and removed, because he was found to have 
u his influence to get favors from carriers litigating before him.” Hurst, 
Supra note 88, at 125. 

%*” The ABA House of Delegates so recommended at its mid-year meeting 
in Atlanta, February 24-25, 1958. See 3 A.B. News, No. 3 at 3, Mar. 15, 1958. 
See also Title IV of the ABA-sponsored H.R. 3350, 85th Cong., Ist Sess. (1957). 





Comment 
ROLE OF LOCAL GOVERNMENT IN WATER LAW* 


Although the use of water in Wisconsin is greatly increasing, 
the state is fortunate in that its supply of water is more than ade- 
quate to meet the present demand. However, in coming years, 
despite abundant overall water resources, some areas in Wisconsin 
will be faced with a water shortage. This problem will arise because 
our population is growing, per capita consumption is rising, and 
the need for water by industry and agriculture is mounting, while 
the amount of water remains relatively constant. 

At present, water law is undergoing a thorough examination. A 
committee of the Wisconsin legislature has been holding hearings 
since last year, and a number of studies have been and are now 
being conducted at the University of Wisconsin. Various articles 
on water law have appeared in the Wisconsin Law Review? and in 
other national legal publications. The public is being made aware 
of the water problem through various reports and editorials in 
leading newspapers. 

This study is concerned with the extent to which local govern- 
ment plays a part in shaping private and public rights to use water. 
This is the first attempt at an extensive exploration of the subject 
and is by no means complete. Many questions are raised; some of 
them are left unanswered. But this study goes far enough to sug- 
gest that there is a considerable body of “water law” which will not 
be found in appellate court reports or state statutes, the domains 
to which the water law researcher has typically confined himself. 
If nothing more is accomplished, it is hoped that this Comment will 





* The research for this Comment was done under contract with the US. 
tment of Agriculture. The assistance of Professor J. H. Beuscher, Law 
School, University of Wisconsin, and Harold H. Ellis, Farm Economics Research 
Division, Agricultural Research Service is gratefully acknowledged. The views 
expressed in this Comment are those of the author and do not necessarily 
represent the views of the U.S. Department of Agriculture. 

?In an interview with Attorney George St. Peter of Fond du Lac, Wisconsin, 
July 7, 1958, counsel for several dairy cooperatives, he indicated that in the 
next decade many Wisconsin dairy farmers, because of economic conditions, 
will switch to crop farming. This may mean an increased need for water by 
farmers converting to crop farming. 

*Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345; Coates, 
Present and Proposed Legal Control of Water Resources in Wisconsin, 1953 
Wis. L. Rev. 256; Waite, Public Rights to Use and Have Access to Navigable 
Waters, 1958 Wis. L. Rev. 335; Waite, The Dilemma of Water Recreation and 
a Suggested Solution, 1958 Wis. L. Rev. 542; Comment, The Law of Under- 
grou: Water; A Half-Century of Huber v. Merkel, 1953 Wis. L. Rev. 491; 
Comment, Wisconsin Ground Water Law——A New Era, 1957 Wis. L. Rev. 309. 
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at least alert lawmakers and researchers to the fact that no study of 
the problem is complete which does not consider the impact of 
local government on water law. 

This Comment is the result of both field and library research. 
The field study consisted of visiting municipalities* and inter- 
viewing city attorneys, superintendents of water departments, city 
clerks, representatives of industrial concerns consuming large quan- 
tities of water, clerks of circuit courts and others. Specifically, this 
Comment deals with the influence of local government on water 
use through its role as a public utility, as a state agent in the admin- 
istration of the public trust in navigable waters, and as a regulator 
of riparian rights through zoning. 


Roe oF Locat GOVERNMENT AS A PuBLic UTILITY 


Nearly all the water utilities in Wisconsin are municipally 
owned.* This resulted from two factors: the dissatisfaction of the 
municipalities with the service provided them by private utilities 
and the inability of private utilities to earn a reasonable return on 
their investment. Today there are about sixteen private water 
utilities in Wisconsin, most of them small concerns that would 
gladly sell their plants to local municipalities.° Consequently, most 


municipalities find themselves in the business of selling water. 
Utilities in Wisconsin must operate under the supervision of the 
Public Service Commission.’ Rates charged, areas serviced, amount 
of water pressure maintained, and mains or wells constructed must 
be cleared with the commission.’ This does not mean that the 
water utilities have been a burden on the municipalities; on the 
contrary, most of them manage to end up with a fair return on 
their investment. 


Municipal Regulation of Water Use by Ordinance 


Any municipal water utility may adopt reasonable service rules. 





* Municipalities covered were Appleton, Green Bay, Kimberly, Madison, 
Menasha, Neenah, Fond du Lac, Beaver Dam, Waupun, Wisconsin Rapids and 
Oshkosh. 

*Wis. Stat. § 66.061 (2)(a) (1957) provides: “Cities and villages may con- 
tract for furnishing light, heat or water to the municipality or to the inhab- 
itants thereof... .” 

°From an interview with W. A. Kuesthau of the Engineering Department 
of the Public Service Commission, in Madison, Wisconsin, August 12, 1958. 

*Wis. Stat. ch. 196 (1957) gives the Public Service Commission broad 
regulatory powers over public utilities. Wis. STAT. § 196.02(1) (1957) provides 
the commission “with power and jurisdiction to supervise and regulate every 
public utility in this state, and to do all things necessary and convenient in 
the exercise of such power and jurisdiction.” 

* Like all rulings by the commission, they are subject to judicial review. 
Wis. Stat. § 227.15 (1957). 
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In addition, a city council can by ordinance impose restraint upon 
water users. Both the rules of the water utility and city ordinances 
are binding upon water users if reasonable* and if approved by 
the Public Service Commission. From the cities studied it would 
appear that where a regulation involves a major policy issue, such 
as a sprinkling ban, a municipal ordinance rather than a utility 
rule is used. Ordinances tending to control water consumption 
which were uncovered by this study are discussed in the following 
material. 

Sprinkling Ordinances 

The use most likely to be curtailed when there is a shortage of 
water is lawn sprinkling. Some municipalities by ordinance entirely 
forbid the sprinkling of lawns during the summer.® Others, having 
a less acute water shortage, restrict sprinkling to certain days or 
put the restriction on a voluntary basis. 

The sprinkling ordinances have by no means been effective in 
curtailing water consumption. In some of the municipalities that 
forbid sprinkling the pumping figures at the water plant reflected 
sharp increases at night, usually starting after eleven o'clock in the 
evening. Of course, detection of violations is unlikely at night. 
Also, home owners use various ingenious devices to escape detection 
of sprinkling.’° 

In White v. City of Green Bay, a Wisconsin circuit court deci- 
sion, the plaintiff brought an action to enjoin the city from shut- 
ting off his water supply. The city had threatened to do so if he 
continued to sprinkle his lawn in violation of the city ordinance. 
The plaintiff had spent $8,500.00 on landscaping and claimed that 
preventing him from watering his lawn would make him lose his 
investment. He also alleged that the city, knowing of the shortage, 
contracted to sell to consumers outside of the city and to other city 
projects, all in detriment to the city taxpayers. The court held for 
the city, saying: 





°56 AM. Jur. Waterworks § 85 (1947). The force of ordinances restricting 
service is discussed in a later section of this Comment, Policy of Restricting 
Service to Incorporated Areas, infra, p. 121. 

°E.g., FoND pu LAc, Wis., MUNICIPAL Cope § 14.01 (1942), as amended 
July 20, 1954. 

“In Fond du Lac a report was made against a resident who was sprinkling 
his lawn with a sprinkling can which the ordinance does not prohibit. Neigh- 
bors became suspicious when he failed to return to the water outlet at the 
side of the house for a refill. It turned out that he had a hose attached inside 
the sprinkling can. Violation of the sprinkling ordinance in Fond du Lac is 
subject to a maximum penalty of $200 plus costs or 90 days in jail. Fond du 
Lac Commonwealth Reporter, July 5, 1958, p. 2. 

“Vol. 16, p. 1, Circuit Court, Brown County (1951). 
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The officials of the Green Bay Water Commission . . . are 

- » » guardians of Green Bay's water yp and have made 
regulations which in their opinion are for the greatest benefit 
of all the citizens of the community and the users of the water 
facilities. Their conduct in this instance is not capricious nor 
arbitrary but rather they are acting in good faith in attempting 
to conserve the water supply. 

Even though the plaintiff lost the case he won the battle. By 
resorting to the courts, he was able to delay the city from shutting 
off his water, thereby enabling him to water his lawn during the 
hot summer.’ 

No other cases testing the constitutionality of the sprinkling 
ordinances were found. If the Supreme Court of Wisconsin ever 
considers the question it seems reasonable to assume that the ordi- 
nances will be upheld on the theory that such regulation is a valid 


exercise of the police power. 


Private Well Permits 


An ordinance in the City of Fond du Lac** requires every person, 
firm, or corporation to obtain a permit before drilling a well for 
the purpose of obtaining water. The purpose of this ordinance is 
to prevent new water wells from coming into operation, thereby 
interfering with the city’s dwindling underground water supply. 
The ordinance has never been tested and is still in force. However, 
if it were brought to the Wisconsin Supreme Court it probably 
would be held unconstitutional under present case law. In Huber 
v. Merkel,‘* reafirmed in Fond du Lac v. Empire® and Menne v. 
Fond du Lac,** the court held that underground water belongs to 
the owner of the realty in which it is found and that the owner can 
do with it as he pleases.1* The City of Fond du Lac, therefore, 
would seem to be precluded from prohibiting anyone from drilling 
a well on his property for the purpose of taking water. The City 
Attorney of Fond du Lac has so advised the city council. It is 
interesting to note that the council passed the restrictive ordinance 





% The City of Green Bay had the nan of the Public Service Com- 
mission to forbid sprinkling of lawns. Some municipalities have passed — 
kling ordinances without obtaining permission of the Public Service Com- 
mission. Whether a municipality can pass and enforce such an ordinance 
without the permission of the commission has not been adjudicated. 

* Fonp pu Lac, Wis., MUNICIPAL Cope § 12.32 (1942), as amended January 
18, 1955. 

“117 Wis. 355, 94 N.W. 354 (1903). 

%273 Wis. 333, 77 N.W.2d 699 (1956). 

% 273 Wis. 341, 77 N.W.2d 703 (1956). 

*™ See Comments, 1953 Wis. L. Rev. 491 and 1957 Wis. L. Rev. 309. 

* From an interview with Mr. Kenneth Foster, City Attorney for Fond du 
Lac, in Fond du Lac, Wisconsin, June 26, 1958. 
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at the same time their attorneys, in the Fond du Lac cases, were 
arguing in the Wisconsin Supreme Court that a comparable town 
ordinance was unconstitutional. 


Air Conditioning Surcharges 


Prohibiting by ordinance the use of water-cooled air conditioners 
is another method by which cities facing a water shortage have 
tried to curtail consumption of water. Some municipalities forbid 
the use of nonconservant water-cooled air conditioners, while others 
discourage the use of water air conditioners by imposing a surcharge 
on water used for air conditioning. The surcharge is explained 
to be in the nature of a penalty for “poor-load-factor” use.’ 

The constitutionality of surcharges on air conditioners has never 
been at issue. Argument could be made, though with doubtful 
success, that imposition of these surcharges denies equal protection 
of the law since it establishes discriminatory rates purely on the 
basis of different use. 


Policy of Restricting Service to Incorporated Areas 


Suburban areas outside the city limits without water utilities 
apply to the municipal water utility for service. The municipal 
officials in general have been opposed to granting such service to 
unincorporated areas because they want the adjoining areas to 
annex to the municipality. As a compromise, municipalities servic- 
ing unincorporated areas are allowed by the Public Service Com- 
mission to levy a surcharge of about twenty-five percent.2° The 
surcharge seems justified since residents of unincorporated areas 
do not pay taxes to the municipality as do the local residents. 
Private utilities do not take the politics of annexation into con- 
sideration, for they are in the business of selling water and sell it 
wherever it is possible and profitable. 

Many appeals have been made to the Public Service Commission 
by home owners located outside city limits to force municipal water 
utilities to provide them with service. In a good many of these 





*“Poor-load-factor” here refers to seasonal water consumers and is a justi- 
fication for an increased rate to users of water air conditioners. The huge 
amount of water consumed by water air conditioners during the few warm 
summer months forces the utility to increase its capacity and thus its invest- 
ment to meet the demand. This increased capacity to serve the air conditioners 
is usually idle during the winter months. The Public Service Commission has 
to approve such surcharges. For an explanation of the “pvor-load-factor,” see 
Findings of Fact and Order, Public Serv. Comm'n of Wis., 2-U-4672, Nov. 2, 1956. 

* The Public Service Commission permits the City of La Crosse a 50% 
surcharge for servicing unincorporated areas because of the higher cost of 
service in this situation. The 25% surcharge is usually automatically granted 
upon application of the municipality without a hearing. 
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cases service was possible and convenient but was refused by the 
city. In cases of this nature the Public Service Commission has 
taken a definite stand. Where the municipal utility began or 
offered service outside the city limits and then refused similar 
service to others, the commission will compel reasonable expansion 
of the outside service.*‘ But if the municipal utility has a firm 
policy against service to unincorporated areas and has made no 
commitment to serve such areas, the commission will approve such 
policy and not compel service.*? This means, for example, that if 
a pipe is laid in the middle of a street which bounds the city limits, 
only persons living on the city side of the street can require service 
as long as the utility does not begin serving residents on the other 
side of the street. 


Compulsory Connections 


The Wisconsin legislature, by statute, empowers any city or in- 
corporated village having a system of waterworks or sewage to pass 
an ordinance subjecting home owners to a penalty for failing to 
connect buildings used for human habitation to a sewer or water 
main when located adjacent thereto. Under the same statute a 
municipality could cause connection to be made and assess the cost 
as a special tax against the property.”* 

Most municipalities have a compulsory connection ordinance” 
and most of them turn to the courts occasionally to enforce the 
ordinance. Usually the city attorney brings suit to force connection 
and asks for thirty days postponement, by which time the resident 
most likely has complied. If there has been compliance, the city 
attorney moves for dismissal. 

In the City of Wisconsin Rapids there were perhaps more per 
capita violations of the compulsory connection ordinance than in 
any other municipality visited. This is because the land is very 
sandy. One can strike a sand point nine to twelve feet underground 
and get all the water needed for domestic use. Besides, residents 
claim that water taken directly from their own wells tastes better 
than municipal water. As a matter of fact, many of the dwellings 








"In Milwaukee v. Public Serv. Comm’n, 268 Wis. 116, 66 N.W.2d 716 
(1954), the Wisconsin Supreme Court sustained such authority. Furthermore, 
Wis. STAT. af 196.37 (2) & 196.58 (5) (1957) give the Public Service Commission 
power to order such connections. 

"Findings of Fact and Order, Public Serv. Comm’n of Wis., 2-U-4182, 
Feb. 4, 1954; 2-U-4300, Oct. 11, 1954; 2-U-4895, Feb. 3, 1958. 

* Wis. Stat. § 144.06 (1957). 

** WISCONSIN Rarips, Wis., Cope § 40(1) (1930), is a typical compulsory 
connection ordinance. 
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that are connected to the water utility get their drinking water 
through a sand point directly from the ground. Wisconsin Rapids 
has not chosen to force connection on violators, although notices 
are occasionally mailed to violators with some success.** 

Again the constitutionality of the statute empowering the city 
to pass compulsory connection ordinances or the ordinances them- 
selves have not been tested. The Wisconsin Supreme Court would 
probably uphold the statute as well as the ordinances on the basis 
of the police power. Nevertheless, here is an interesting instance 
where landowners, who, under Huber v. Merkel,?* allegedly have 
absolute ownership of water under the surface of their land, are 
for practical purposes forbidden the use of it. 


Water Shortage an Economic Problem 


Except in a few instances, water shortages arising in Wisconsin 
communities have been due to economics or inadequate or tardy 
planning, rather than scarcity of physical supply. In the City of 
Green Bay, where water supply was particularly acute a few years 
ago, the problem has been alleviated by the city abandoning wells 
as a source of water and turning, instead, to Lake Michigan. This, 
however, required a substantial investment. The same problem 


that faced Green Bay now exists in Fond du Lac. Although the city 
is located on Lake Winnebago, thereby making available from the 
lake more water than its inhabitants ever expect to consume, Fond 
du Lac takes water from wells. Apparently there is not enough 
underground water to satisfy the demands of the community. 
So presently there is a serious water shortage in Fond du Lac, which 
the city hopes to overcome by building a large pumping station and 
filtration plant to take water from the lake. 


In Green Bay (and now in Fond du Lac) the water shortage arose 
between the time the city officials first became aware of the shortage 
of water from the existing source and the time they put a new plan 
into operation. This time lag runs into years. First city residents, 
who sometimes are completely unaware of the water shortage or 
disinterested in the city plans,** must vote for the plan through a 
referendum. Then the plan must await the clearing of all court 





*From an interview with Mr. John J. Jeffrey, City Attorney for Wisconsin 
Rapids, in Wisconsin Rapids, Wisconsin, June 26, 1958. 

“117 Wis. 355, 94 N.W. 354 (1903). 

* Objection is especially “yy: when the municipality as in Fond du Lac 
and Green Bay goes from well to lake water. There is an added psychological 
factor against the plan. 
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litigation in opposition to it. Finally, financing must be secured.** 
Most of these difficulties and delays would not face a financially 
sound privately owned water utility in Wisconsin. This is not to 
say that public water utilities are inefficient. Rather, it merely 
indicates the disadvantages under which a public water utility 
operates when it tries to avoid an emergency. 

Proponents of the private water utilities claim that if it were 
possible to accomplish equalization of taxes between private and 
municipal utility operations, municipalities would quickly get out 
of the water business.?® 













Roe oF LocaL GOVERNMENT IN THE ADMINISTRATION OF THE 
PusBiic Trust InN NAVIGABLE WATERS 







Local governments, through statutory authorization or by assump- 
tion of responsibility and jurisdiction, are increasingly adminis- 
tering as well as executing the public trust in navigable waters.*° 
In many instances, the constitutionality of this legislative delegation 
of power or assumption of authority by local governments is ques- 
tioned. To better understand the constitutional issues, one must 
first consider the trust doctrine with respect to navigable waters 
and its historical sources. 










The Trust Doctrine and Its Sources 






In Wisconsin navigable waters are said to be held in trust by the 
state for the public.** If a stream, it has been consistently held 
that the owner of the banks owns the bed to the middle of the 
stream subject to an easement in the public for the purpose of 
navigation and recreation.*? If a lake, it has been repeatedly held 
that the state owns the bed.** In the earlier days of the trust doc- 
trine the interest the state was charged with safeguarding was 
















* This was one of the principal reasons that caused delay and bogged down 
the plan of the City of Green Bay to get water from Lake Michigan. 

* Barron’s, March 28, 1955, & S$. 

” Wis. Stat. §§ 61.34(1) & 62.11(5) (1957), expressly give to villages and 
cities, respectively, “management and control of . . . navigable waters, and 
the public Gereite 2... = 

Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914); 
State v. Public Serv. Comm'n, 275 Wis. 112, 81 N.W.2d 71 (1957); Nekoosa— 
Edwards Paper Co. v. Railroad Comm'n, 201 Wis. 40, 228 N.W. 144 (1930); 
Muench v. Public Serv. Comm'n, 26) Wis. 492, 53 N.W.2d 514 (1952); Mil- 
waukee v. State, 193 Wis. 423. 214 N.W. 820 (1927). 

"Jones v. Pettibone, 2 Wis. *308 (1853); State v. Sutherland, 166 Wis. 
511, 166 N.W. 14 (1918). 

“State v. Public Serv. Comm’n, 275 Wis. 112, 81 N.W.2d 71 (1957); Colson 
v. Salzman, 272 Wis. 397, 75 N.W.2d 421 (1956); Baker v. Voss. 217 Wis. 415, 
259 N.W. 413 (1935); Madison v. Wisowaty, 211 Wis. 23, 247 N.W. 527 (1933); 
Angelo v. Railroad Comm'n, 194 Wis. 543, 217 N.W. 570 (1928). 
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mostly that of commercial navigation. Because of the great impor- 
tance of the logging industry in the state a very generous test of 
navigability was adopted. To be considered navigable, a water- 
course need only be capable of floating a saw log or skiff for a 
given season of the year.** Once a stream is shown to be navigable 
it is presumed to be navigable and “forever free.”** 

Now, with the decrease in commercial navigation in Wisconsin 
and an increase in the use of water for recreational purposes, most 
cases concern themselves with the recreational rights of the public 
in navigable water, whether they be streams or lakes.** It has been 
held by the Wisconsin Supreme Court that the public has a right 
to fish,*? hunt,** row, canoe, swim, skate,*® and enjoy the scenic 
beauty in and on navigable waters.*® In fact, one author believes 
it likely that the court will uphold the right of the public to use 
navigable water for any recreational purpose that it sees fit, pro- 
viding the recreation involved is otherwise lawful.*t Thus, the 
beneficial rights of which the state is trustee include not only those 
of commercial navigation but also of any lawful recreational use. 

There are two divergent views as to the origin of the trust doc- 
trine in Wisconsin. Supporters of the first view maintain that 
the trust doctrine is derived from the Northwest Ordinance,*? since 
substantially the same language is used in the Wisconsin Constitu- 
tion.** The Attorney General of Wisconsin gives great weight to 





“Olson v. Merrill, 42 Wis. 203 (1877); Diedrich v. Northwestern Union 
Ry., 42 Wis. 248 (1877). 

* Neekoosa—Edwards Paper Co. v. Railroad Comm’n, 201 Wis. 40, 46, 228 
N.W. 144, 147 (1929). 

* Despite the fact that recreational use of water has predominated over 
commercial use in recent years, the Wisconsin Supreme Court still upholds the 
same generous test of navigability. If the court ever wanted to change the 
test of navigability it could justify it by the evolution in the use of water. 
The state is no longer concerned with getting logs from forest to mill. 

* Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898). 

* Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914). 

* Nekoosa—Edwards Paper Co. v. Railroad Ccmm’n, 201 Wis. 40, 47, 22 
N.W. 144, 147 (1930). 

“Muench v. Public Serv. Comin’n, 261 Wis. 492, 511-12, 53 N.W.2d 514, 
522 (1952). 

“Waite, Public Rights to Use and Have Access to Navigable Waters, 1958 
Wis. L. Rev. 335, 339. 

“On July 13, 1787, the Continental Congress adopted the Northwest Ordi- 
nance for governing of the Northwest Territory until the gap between terri- 
torial status and statehood could be closed. The Ordinance provided: 


“The navigable waters leading into the —e and St. Lawrence, 


and the carrying places between the same, shall common highways, 
and forever , as well to the inhabitants of the said territory as to 
the citizens of the United States, and those of any other States that 
may be admitted into the Confederacy, without any tax, impost, or 
duty, therefor.” NorTHwest ORDINANCE OF 1787, art. IV. 

“Wis. Const. art. IX, § 1. 
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this view. The other contention is that the trust doctrine is 
derived from the common law,** but that a more generous test of 
navigability has been adopted and that various recreational rights 
have been added to the public right of fishing, as has already been 
indicated. Undoubtedly both of these views have influenced deci- 
sions of the Wisconsin Supreme Court. 

This section considers whether the delegation of power by the 
state or its assumption by local government is constitutional in the 
light of the trust doctrine. 


The Muench Case and Local Control of Navigable Waters 


In Muench v. Public Service Comm’n,* the constitutionality of 
the so-called “county board law’’*’ was in issue. The statute involved 
withheld from the Public Service Commission power to deny a 
permit to build a dam, if the board of the county in which the 
dam would be built and in which all the resulting flowage would 
be located found that the construction would not unreasonably 
harm the public rights in the stream. The court held this part of 
the statute unconstitutional indicating that the legislature does not 
have the power to delegate to county boards the right to legislate 
on matters of state-wide concern, even though the delegated power 
would be exercised within the boundaries of the county. By anal- 
ogy, then, regulation of fishing, hunting, and enjoyment of natural 
scenic beauty in a navigable stream, being a matter of state-wide 
concern, cannot be delegated to local governmental subdivisions.** 





““While there is no opinion of our court that specifically recites all the 
bases of the trust, it would appear that the trust is based on: (1) The act of 
cession of Virginia declaring that the states to be formed shall have the same 
rights of sovereignty as the original states; (2) The Northwest Ordinance of 
1787 which declared the states to be formed should be admitted on an equal 
footing ... .” 39 Ops. Wis. ATT’y GEN. 230, 235 (1950). 

The opinion goes on to give the ratification of the ordinance by Virginia, 
the provision in the United States Constitution, the policy under the English 
common law based on the Magna Carta, and art. IX, sec. 1 of the Wisconsin 
Constitution. 

“See Fraser, Title to the Soil Under Public Waters, 2 MINN. L. REv. 313, 
429 (1918). In Attorney-General v. Parmeter, 10 Price 378, 400-401, 147 Eng. 
Rep. 345, 352 (Ex. 1811), the court stated the English view as follows: 

“It is perfectly clear that all the soil under the salt water between high- 
water mark and low-water mark is the property of the Crown. Such 
property has certainly been (as it may be) communicated in a great 
many instances to the subject, but that is always subservient to the 
public right of the King’s — generally. . . . The private right of 
the Crown may be dis of, but the public right of subject cannot, 
even if it be within this grant.” 

“261 Wis. 492, 53 N.W.2d 514 (1952). 

* Wis. Stat. § 31.06(3) (1947). 

“In Muench v. Public Serv. Comm'n, 261 Wis. 492, 53 N.W.2d 514 (1952), 
counsel for the respondent contended that the public trust does not include 
rights of recreational enjoyment. Respondent cited Krenz v. Nichols; 197 Wis. 









January) COMMENT 127 


To support its decision that the state cannot delegate the adminis- 
tration of the public trust to local government, the court dipped 
into the law of private trusts which provides that a trustee cannot 
delegate to an agent powers vested in the trustee which involve an 
exercise of judgment and discretion.*® Applying this principle 
there would be very little power, if any, that involves the public 
trust which the state can delegate. Certainly the state, through the 
Conservation Commission and Public Service Commission, is better 
or at least as well equipped to administer and manage the trust 
as any branch of local government. 

Even though the court in the Muench case drew a parallel analogy 
between the private and public trust, under different circumstances 
the court might well choose to distinguish them. The encyclopedias 
and treatises do not deal with the concept of public trust as a part 
of the law of trusts. What the public trust is and how it differs 
or resembles a private trust is a question that is yet to be considered 
and determined.*° 

Significant for the present consideration is the court holding in 
Muench that the constitutional authority of the legislature to dele- 
gate to counties powers of local legislative and administrative 
character does not permit the legislature to entrust to the counties 


power to regulate matters of state-wide concern.*! This constitu- 
tional grant of power limits itself to counties only. Theye are no 
comparable provisions for cities or villages. Rather, cities and 
villages derive their power of local administration from the home 
rule amendment.®? The point that a trustee cannot delegate major 
decisions®* is of prime importance in deciding which home rule 





394, 222 N.W. 300, 62 A.L.R. 466 (1928) in support of his argument. This case 
held that hunting and fishing are not an incident of navigation and are not 
pretected by the Ordinance of 1787 or the constitution of Wisconsin incorpor- 
ating the same therein. The court in the Krenz case was relying on the Ordi- 
nance of 1787 as the basis of the trust. The Krenz case could have been more 
convincingly disposed of in; the Muench case if the court had focused on the 
common law roots of the doctrine. 

“54 Am. Jur. Trusts § 309 (1945). In 2 Scort, Trusts § 171 (2d ed. 1956), 
it is said: 

“Another fundamental duty owed by the trusice to the beneficiaries of 
the trust is the duty not to delegate to others the administration of the 
trust . . . which the trustee ought personally to perform . . . . He can 
properly permit others to perform acts which he cannot reasonably be 
required personally to perform.” 

” There is a substantial body of cases which refer to the “public trust” in 
the highway field. None of the cases examined distinguished between public 
and private trust in the delegation of administrative powers. 

* Wis. Const. art. IV, § 22. 

® Wis. Const. art. XI, i 3. 

Muench v. Public Serv. Comm’n, 261 Wis. 492, 53 N.W.2d 514 (1952), 
aff'd on rehearing, 261 Wis. 515c, 55 N.W.2d 40 (1952). State v. Public Serv. 
Comm’n, 275 Wis. 112, 81 N.W.2d 71 (1957), reinforces this point in that it 
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powers are local and which are of “state-wide character.” This is 
especially important since there is nothing else to indicate what 
the legislature meant by the terms “local affairs” and “state-wide 
concern.” 

In the light of the trust doctrine as applied in the Muench case, 
are the broad powers of management and control over navigable 
waters given to cities and villages by the legislature in sec. 61.34 (1) 
and 62.11 (5)** constitutional? Can a city or village under these 
statutes regulate the use of a lake? If, for example, boat owners are 
interfering with fishermen in the lake, can the city or village desig- 
nate one part of the lake for fishing and another for boating? Or 
can it designate certain days for boat owners and certain days for 
fishermen? Or can a city, under the management delegation, limit 
the amount of fish one can catch in a day? If the court does not 
reverse Muench one can forecast that these broad powers would be 
held unconstitutional or at best would be limited. 

It might also be asked whether the trust law analogy adds any- 
thing or makes any difference. The state has the power to act to 
protect the waters and to assure their use by the public. Indeed, 
the whole body of law about public use of navigable waters could 
be phrased in “police power” terms. 

The public trust concept has been confined in its application to 
navigable lakes, streams, or ponds; it has never been applied to 
ground water. Yet in the Fond du Lac cases the court, even in the 
absence of such a trust, insisted that regulation with respect to 
ground water must, in order to be valid, be of state-wide and not 
purely local concern. 





stresses the retention of supervisory control by a state agency over a cily, even 
though it is possibly dictum in the view of some. 

* State ex rel. Ekern v. Milwaukee, 190 Wis. 633, 209 N.W. 860 (1926), was 
an action by the Wisconsin Attorney General to determine whether Milwaukee 
was bound by Wis. Stat. § 343.461(1) (1925), forbidding the erection of a 
building more than one hundred twenty-five feet above the grade of the street 
upon or nearest which the building fronts in cities of first class. The court 
declared that the city was not bound by the statute and that while there are 
many matters of statewide concern atfecting the people of the state remotely, 
if they affect the individual municipalities directly and intimately they are 
“local affairs.” 

Van Gilder v. Madison, 222 Wis. 58, 267 N.W. 25 (1936), involved the 
City of Madiscn’s contention that it was not bound by a section of the statutes 
prohibiting reduction of policemen’s salaries. Chief Justice Rosenberry stated 
that the statute involved a matter of “state wide concern” because the state 
had a right to insure that an efficient, ee police force is functioning 
in all parts of the state. See also Note, 1955 Wis. L. Rev. 145 for cases on 
home rule in Wisconsin. 


*See note 31 supra. 
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The Trust Doctrine and Conveyances to Municipalities 


Another phase of the trust problem concerns legislative power to 
convey to local governmental units portions of lake beds held in 
trust for the people. In Milwaukee v. State,®* the issue was whether 
the legislature could cede to the City of Milwaukee a portion of 
the bed of Lake Michigan, with authorization for a subsequent 
conveyance of the property to a private industrial corporation for 
the purpose of improving Milwaukee’s harbor. The court said: 


The trust reposed in the State is not a passive trust; it is govern- 
mental, active, and administrative . . . . [A]nd the trust, being 
both active and administrative, requires the law-making body 
to act in all cases where action is necessary, not only to preserve 
the trust but to promote it.*7 


The court recognized that part of the grant was to go to a private 
concern but justified it on the basis that it was in the interest of 
navigation. 


In State v. Public Service Comm’n," the court passed on the 
constitutionality of a statute®® which authorized the City of Madison 
to fill in a portion of Lake Wingra adjacent to a city park. The 
Attorney General argued that the act was an unconstitutional dele- 
gation of legislative power and violated the trust under which the 
state owns and controls lake beds.*® The court upheld the statute 
because the trust doctrine does not prevent minor alterations of the 
natural boundaries between water and land. The court concluded 
the opinion by saying that the statute only gave permission to use 
the property and was not a grant of it. It gave nothing to the city 
that the legislature could not take back at will. 


In Milwaukee v. State,** although the legislative grant gave Mil- 
waukee power to deed the land in fee simple, no qualifications to 
the grant were attached. In State v. Public Service Comm’n,*? the 
court indicated that the grant conveyed only revocable permission 
to use the property. 





"193 Wis. 423, 214 N.W. 820 (1927). 

Id. at 449, 214 N.W. at 830. 

*275 Wis. 112, 81 N.W.21 71 (1957). 

* Wis. Laws 1953, ch. 282. 

“In 26 Ors. Wis. ATt’y GEN. 551 (1937), argument is made that such an 
act is constitutional. 

2193 Wis. 423, 214 N.W. 820 (1927). 

@275 Wis. 112, 81 N.W.2d 71 (1957). 
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Statutory Delegations to Local Governments in Connection 
With Administration of the Trust 


Power to Determine Public Access to Navigable Water 


It is settled in Wisconsin that the public, whether citizens ol 
Wisconsin or other states, has the right to enjoy public navigable 
waters for hunting, swimming, fishing, or boating.®* Yet, there 
are hundreds of lakes in Wisconsin where the public is denied these 
rights because the lands surrounding the lake shore are privately 
owned.** 

The legislature has attempted to remedy this situation by giving 
local units of government power to buy, acquire, or condemn land 
on navigable waters and provide access for the public. This power 
is delegated to counties,** town boards, and cities.*’ The delega- 
tion of power to acquire access lands indicates that the town and 
county statutes expressly contemplate access to public water. The 
city statute does not make express mention of access to public water, 
though certainly such power could be inferred from the language 
of the statute.** The legislative attempt to solve the problem has 
not been satisfactory. Many units of local government, responding 
to local pressures and trying to further their own financial interests, 
have taken no action to provide public access. Recently the legisla- 
ture considered empowering the Conservation Commission to buy, 
acquire, or condemn land to provide access when local government 
fails to act. The likely state agency to assume such responsibility, 
the Conservation Commission, is reluctant to do so, primarily 
because it would impose a financial burden in requiring numerous 
condemnation proceedings and would directly involve the commis- 
sion in local disputes. 

It is probable that under present statutes the Conservation Com- 
mission has power to provide access, though it has not chosen to 
exercise the power. The commission can condemn lands for the 
purposes “of providing areas in which any citizen may hunt, trap 








*See cases cited in notes 38, 39, and 40 supra. 

“ According to Mr. Roman Papka, counsel for the Milwaukee County Con- 
servation League and the Wisconsin Isaac Walton League, of 4,000 Wisconsin 
lakes recently surveyed, 1,713 did not have public access. Wisconsin has 
about 8,000 lakes. 

Wis. STAT. § 23.09(14) (1957). 

“Wis. Stat. § 60.18(15) (1957). 

* Wis. Stat. § 62.22(1) (1957). 

*“The governing body of any city may by gift, purchase or condemnation 
acquire property . . . for parks, recreation, . . . vehicle parking areas, and 
for any other public purpose. .. .” Ws. Stat. § 62.22(1) (1957). 
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or fish,”®® but it has used such power sparingly and only to acquire 
hunting grounds, never to acquire access to water.” 

In Muench the court said that the legislature may not delegate 
to county boards powers over matters of state-wide concern. Access 
to the lakes for recreation, as has been repeatedly stated, is a matter 
of state-wide concern. Applying the rationale of Muench, it can be 
argued that vesting the power of providing public access solely in 
local government is a violation of the trust. The legislature, if it 
chooses not to disturb this delegation of power to local units, would 
do well to supplement it by an unequivocal similar power to a state 
agency so that it may act when a local unit has failed to do so. 


Authority to Grant Submerged Land to Yacht Clubs 


Any city or county which has acquired title to submerged land 
constituting the bed of any lake is given the authority “to grant 
and convey to any incorporated yacht club of this state, organized 
without capital stock, and whose principal purposes and objects 
are development and encouragement of boating, sailing . . . for 
its exclusive occupancy .. . .”7! 

Under this statute the grant would benefit the members of the 
club only.*? Hence, this blanket authorization to grant the bed of 
any lake which the city may acquire for public park and boulevard 
purposes cannot be sustained under the authority of Milwaukee 
v. State™® or State v. Public Service Comm’n,"* where the grants 
were required to be in the interest of navigation and the public. 


Regulation of Sea Planes 


Cities, towns, or villages adjoining or surrounding any waters 
are authorized, after public hearing, to enact reasonable safety 
regulations relating to the operation of sea planes on the surface 
of such water.** Such reasonable regulations by municipalities 





@ Wis. STAT. § 23.09(7)(d) 3. (1957). Similar power could be found in 
§ 23.11 (1). 

” The argument could be made that the Conservation Commission does 
not have the power to provide access to water under the above statutes. The 
legislature specifically entrusted this power to local government and under 
the statutory canon of construction, the expression of one is the exclusion of 
the other. There would seem to be an implied prohibition against the Conser- 
vation Commission’s using these statutes to provide access to water. 

™ Wis. Stat. § 27.115(1) (1957). 

2 34 Ops. Wis. ATT’y GEN. 124 (1945). 

#193 Wis. 423, 214 N.W. 820 (1927). 

*275 Wis. 112, 81 N.W.2d 71 (1957). 

* Wis. Stat. § 30.061 (1957). 
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would probably be upheld by the Wisconsin Supreme Court on 
the basis of the police power. 


Some Aspects of Administration by Municipalities 
Not Authorized by Statute or Otherwise 


Boating 


As has been stated, recreational boating on navigable waters is 
a public right in Wisconsin. The increase in this type of recreation 
has made it necessary for many local governments to police abutting 
or adjoining waters. The need for policing is essential to keep 
nuisances created by boat owners to a minimum and to protect life 
and property.” This problem is especially acute in popular resort 
areas or areas where the lake or its tributaries extend into another 
state and boat owners enter Wisconsin via the lake. To meet this 
problem some municipalities have passed safety ordinances and 
are charging boat owners a license fee for the use of navigable 
waters within their boundaries. This fee is supposedly used to 
defray the expenses of patrolling the shore line of the munici- 
palities. 

The regulation of boating on navigable waters of the state may 
involve three levels of government: federal, state, and local. Cer- 
tainly where the waters are a part of the Great Lakes or an inter- 
state channel of navigation the applicable federal rules control. 
Here the problem is whether the state or local government can 
supplement these rules. 

There may also exist an area of governmental overlap between 
state and local government power to regulate boating. The state 
has not exercised any power as yet over boating, but it may be that 
it has the exclusive power as a trustee of navigable waters of the 
state. On the other hand, it seems likely that local units may be 
validly empowered to adopt at least minor navigation and safety 
regulations, such as those adopted in the regulation of automobile 
traffic. 

The powers delegated by the legislature to towns, cities, and 
villages to pass reasonable safety and traffic regulations" for vessels 
operating upon the navigable waters within the boundaries of such 
units are undoubtedly valid and constitutional."* But, these statutes 





“See Boat Safety is Common Sense, Wisconsin State Journal, July 20, 1958, 
§ 1, p. 12, col. 1. 

™ Wis. Stat. §§ 60.29(35), 30.06(7) (1957). 
™45 Ors. Wis. Att’y GEN. 23 (1956). 
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do not authorize the charging of license fees of any nature."® This 
must be considered in light of the constitutional prohibition against 
the levy of any tax, impost, or duty whatsoever for the use of navi- 
gable waters of the state.*° The Attorney General of Wisconsin 
recently started several actions to permanently enjoin various 
municipalities from charging or collecting money as a condition 
for the use of navigable waters within the municipalities. 

Patrolling navigable waters is as necessary as patrolling the high- 
ways. Municipalities have had no choice but to act as policemen 
since the state has failed to assume this responsibility. To many 
communities the responsibility of supervising boat owners was not 
a welcome chore. In the Madison area, for example, the cost of 
patrolling the lakes exceeds the revenue from licensing. 

Safety regulations on the local level are inadequate and imprac- 
tical to administer. To require a visiting boatman to pay a local 
yearly license fee from $1 to $25 even if he uses the lake for only 
half an hour is clearly unreasonable. Frequenters of different lakes 
would have so many different licenses attached to their vessels that 
the primary purpose of a license, that of identification, would be 
lost. Furthermore, it is well known that Wisconsin urges citizens 
of this state and the United States to partake in the recreational 
benefits to be found in Wisconsin’s lakes and streams. A large resort 
business now exists in Wisconsin complementing these recreational 
facilities. If we were to allow every municipality to license boats 
using adjoining or abutting waters, a boat owner desiring to avail 
himself of Wisconsin’s recreational facilities would be required to 
buy a license from each municipality into which he brings his boat. 
Since it is usual for boat owners to go from lake to lake or, if it is 
a large lake, from one part to another, they would likely come under 
the jurisdiction of several municipalities. Such a burden on vaca- 
tioners would undoubtedly undermine the state effort to encourage 
the use of streams and lakes for recreational purposes. 

It is doubtful whether the Wisconsin Supreme Court would up- 
hold local ordinances requiring boat owners to buy licenses before 
using waters within the boundaries of such local units,*! this being 
repugnant to article IX, section 1, of the Wisconsin Constitution. 
However, a fee licensing program enacted by the legislature on the 
state level might well be sustained by the court. 





™ Town of East Troy v. Mock. In Circuit Court, Walworth County, Wis- 
consin (Feb. 1957). 

* Wis. Const. art. IX, § 1. 

"The Wisconsin Attorney General regards such ordinances to be consti- 
tutional. 45 Ops. Wis. Att’y GEN. 23 (1956). 
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A committee of the legislature is presently studying the problem. 
In all probability some type of state legislation in conformity with 
possible existing federal regulations will be forthcoming. 


Municipalities as Administrators of Rights in Water Within Their 
Boundaries 


Another aspect of local government in the field of water law 
administration appears when the local government allows a non- 
riparian to take water from waters within its boundaries. This is 
clearly illegal.’ A good illustration can be drawn from one of the 
cities visited where the city permitted a leading industry to with- 
draw water from Lake Winnebago. Pipes were laid beneath the 
public streets from the lake to the factory located on nonriparian 
land a distance of three quarters of a mile from the lake. In other 
instances municipalities have allowed industries to pollute water 
to the detriment of both riparian owners and the public. This 
forbearance by municipalities is especially in evidence in company 
towns where the whole community is dependent on the operation 
of one industry. 


Pollution of Waters by Municipalities 


With the increased consumpiion of water, there has been a pro- 
portional increase of sewage disposal. This has created a problem 
in many areas of Wisconsin. The Fox River Valley best illustrates 
the situation. The cities of Oshkosh, Neenah, Menasha, and others 
dump their sewage into the Fox River.** Appleton takes water for 
its municipal system from the Fox River and dumps its sewage back 
into it. The river eventually flows through the heart of the City 
of Green Bay and is so badly polluted that one can safely swim 
only in municipal or private pools. 

Pollution by municipalities raises serious legal problems. First, 
it can be argued that the pollution is interfering with the public 
right to swim and fish if the water is navigable. Secondly, the courts 


“56 Am. Jur. Waters § 283 (1947); 39 Ops. Wis. ATT’y GEN. 564 (1950); 
Munninghoff v. Wisconsin Conservation Comm’n, 255 Wis. 252, 84 N.W.2d 
712 (1949). 

“The sewage dumped in the Fox River is only partially treated. The 
Board of Public Health has ordered many of the municipalities to construct 
more adequate facilities and better treat their sewage before disposal. See, 
Report of the Committee on Water Pollution and State Board of Health: In 
the Matter of the Alleged Pollution of the Lower Fox River and its Tributaries 
and Green Bay in Brown, Outagamie, and Winnebago Counties, Wisconsin, 
File No. 3-57 J. For the statutory power of the Water Pollution Committee, 
see Wis. STAT. §§ 144.53, 144.535 (1957). 
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have recognized the rights of lower riparians to the flow of a stream 
without unreasonable pollution by upper riparians.* 

Municipalities, attempting to attract new industries and being 
sensitive to local pressures, have not exercised their discretionary 
powers to halt or at least reduce the pollution of water. If this 
condition is to be alleviated, state control would appear essential. 
The state Water Pollution Committee is currently struggling with 
the problem. 


WatTeER LAW AND LOCAL ZONING 
Riparian Zoning 


A principal factor that affects water rights of riparians is zoning. 
By zoning riparian land, local governments can regulate the use 
of water, thereby limiting riparian rights. Some of the ways in 
which local governments employ zoning to accomplish this purpose 
are presented in the following discussion. 


Class Zoning 


The most common zoning classifications are residential, com- 
mercial, agricultural, and industrial. Riparian owners at common 
law have the right to take water for any of these four purposes.* 
When local government restricts the use of land for residential use 
only, for example, the riparian owner loses his right to use the 
water for nonresidential reasons. The riparian “rights” to take 
water for commercial, industrial, or agricultural uses then become 
of no value since they cannot be exercised.** 

A further restriction on water use is by county zoning, frequently 
limiting the use of substantial areas of land to forestry and recrea- 
tion. This is used especially in northern Wisconsin. Agricultural 
use, industrial use, or year round residential use of much of this 
land has been forbidden. An examination of zoning maps of these 
counties will disclose that a substantial amount of this zoned land 
is riparian to streams or lakes. The effect of such zoning is to forbid 
and restrict the use that can be made of the water by hundreds of 
riparian owners. 


Limitation of Riparian Industry Through Zoning 
With the increased use of water for recreational purposes the 





“ Decisions as to what is reasonable poliution vary depending on the cir- 
cumstances. See Jacobson, Stream Pollution and Special Interests, 8 Wis. L. 
Rev. 99 (1933). 

%93 C.J.S. Waters 5 (1956); 1 Kinney, LAw oF IRRIGATION & WATER 
Ricuts § 455 (2d ed. 1912). 

“ The riparian right of access is not affected by zoning. 
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trend in most cities is to limit industrial or commercial zoning on 
water fronts. In the City of Madison, for example, only a small 
portion of the land bordering its waters is zoned industrial. Most 
of the remaining riparian land is zoned residential, with some 
zoned commercial. Ordinarily residential and commercial riparians 
take little, if any, water from a lake. This gives the few existing 
industries a virtual monopoly in the withdrawal of water in the 
area when all industrially zoned riparian land is occupied, for the 
zoning ordinances assure existing industries that no competitor 
will move into the area if it requires large amounts of water. 


Zoning and Conflicting Group Interests 


Zoning ordinances are always subject to local pressures. On the 
one hand there are the conservationists and the recreation-minded 
who oppose industrial use of watercourses. On the other hand, 
there are the business groups who favor industrial zoning if it will 
help bring industry to the city or town. In some areas, as in 
Madison, the prior interests prevailed and there is very little indus- 
try on the water front. In the Fox River Valley and especially in 
Green Bay the situation is reversed and a large portion of the 
water front is industrially zoned.** Another example of conflicting 
interests was found in a city visited where a river passing through 
the heart of the city was zoned industrially upstream from a scenic 
residential area. The water upon reaching the residential section 
was polluted by wastes from upper riparian industries. 


Constitutional Issue in Riparian Zoning 


We are on the threshold of major changes in the water law of 
humid states. The issue of the constitutionality of legislative restric- 
tion of common law riparian rights has already been raised.** It 
is well settled today that reasonable zoning is constitutional.®® It is 
also accepted that 


mere diminution of market value or interference with the 
property owner’s personal plans and desires relative to his 





™ Because of the heavy concentration of industry on the waterfront in 
Green Bay, commercial fishing which used to be a principal industry in Green 
Bay is non-existent today. 

™ Marquis, Freeman and Heath, The Movement for New Water Rights 
Laws in the Tennessee Valley States, 23 TENN. L. REV. 797 (1955); Fisher, Due 
Process and the Effect of Eastern seorpytion Proposals on Existing Rights, 
With Special Emphasis on the Michigan Proposal, in HABER & BERGEN, THE 
Law OF WATER ALLOCATION IN THE EASTERN UNITED STATES (1958). 

* Vil of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); State ex rel. 
Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923); 8 McQuImLLIN, MUNICIPAL 
Corporations § 25.05 (3d ed. 1957). 
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property is insufficient to invalidate a zoning ordinance . . . .*° 


Should the validity of zoning riparian lands be controlled by 
the same principle? Should the fact that there are riparian rights 
of which an owner may be deprived by zoning make a difference? 
No controlling decisions on the subject have been found. The fol- 
lowing, however, might be considered by the court in reaching a 
decision. 


Public v. Private Interest 


The primary problem the courts face when confronted with an 
attack on the constitutionality of a zoning ordinance is that of 
striking a balance between two major interests in society. These 
are the general welfare of the public and the rights of the private 
owner of property. The benefit to the public as compared with the 
loss to the property owner is considered. Under normal circum- 
stances residential zoning of riparian land might decrease its value 
far more than the residential zoning of land which is nonriparian. 
This is so because the owner of riparian land zoned residential can 
no longer use the water for commercial, industrial, or agricultural 
purposes. As a practical matter his riparian rights for the use of 
water are worthless, since at best he can only take water for domestic 
purposes and this is ordinarily obtained from the local water utility. 
It seems logical, then, that if a riparian suffers a greater loss than 
a nonriparian the court might be more sympathetic with the 
former’s cause. 


Court Decisions 


Poneleit v. Dudas*! and Dennis v. Village of Tonka Bay* are 
the only cases in the United States that could be found which dealt 
with the constitutionality of zoning as it affects riparian rights. In 
Poneleit v. Dudas,** the defendant commenced to fill in water along 
his land in accordance with a permit. After reclaiming land about 
225 feet in depth, the defendant proceeded to conduct a boat livery 
business on the premises. The area was located in a residence B 
zone which prohibited businesses.°** The city brought suit to enjoin 
the defendant from conducting the boat livery. The defendant 





8 McQUILLIN, MUNICIPAL CORPORATIONS § 25.44 at 101 (3d ed. 1957). 

"141 Conn. 413, 106 A.2d 479 (1954). 

"64 FSupp. 214 (D.C. Minn. 1946), aff'd, 156 F.2d 672 (8th Cir. 1946). 

*141 Conn. 413, 106 A.2d 479 (1954). 

™ The city in 1949 adopted a regulation which provides that unzoned waters 
bordering upon the city which shall in part be filled shall bear the zoning 
classification of the adjacent zoned land. 
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contended that the use of his upland was immune from the effect 
of zoning regulations or any other lawful exercise of the police 
power by the city because the upland promoted the use of navigable 
waters. It was further contended that the plaintiff, by attempting 
to enforce the zoning regulations, was violating the state constitu- 
tion and the Constitution of the United States in that riparian 
rights are a property right which an owner cannot be deprived of 
without the payment of just compensation.» The Connecticut 
Supreme Court refused the defendant’s contentions and upheld the 
trial court’s grant of an injunction, observing: “To the extent that 
by zoning regulations a municipality may limit the uses to be made 
of property generally, it may also by zoning regulations limit the 
exercise of riparian rights.”® The decision also said that the 
defendant's claim that the plaintiff was acting in violation of the 
state and United States constitutions was without merit. 

In Dennis v. Village of Tonka Bay, arising in the Federal Dis- 
trict Court for Minnesota, the plaintiffs owned property riparian 
to a lake. It was planned to use the land for a boat livery at the 
time the defendant adopted an ordinance zoning the tract of land 
as residential. The plaintiffs claimed that the effect of such zoning 
was to take property without due process or compensation, since 
the ordinance destroyed the value of the property. It was alleged 
that the land had little value for residential purposes but a far 
greater value as a boat livery. The court held that the ordinance 
was not unreasonable and that a municipal regulation is not ren- 
dered invalid merely because private rights are subjected to re- 
straint. The fact that the property was of Jess value for residential 
purposes was not controlling. The further claim made by the plain- 
tiffs that lakeshore property has a different character from that of 
interior property because of riparian rights was also rejected by the 
court. 

The above two decisions indicate that courts thus far have said 
that it is constitutional for local governments, through zoning, to 
determine the extent to which riparian owners can use water bor- 
dering their property. 

In Wicen v. Oconomowoc Fishermen’s League,®® a Wisconsin 
circuit court decision, the plaintiff brought an action to restrain 





* Orange v. Resnick, 94 Conn. 573, 109 Atl. 864 (1920). 

“ Ponleit v. Dudas, 141 Conn. 413, 417, 106 A.2d 479, 481 (1954). 

* 64 —— 214 (D.C. Minn. 1946), aff'd, 156 F.2d 672 (8th Cir. 1946). 

* Circuit Court, Waukesha County, Wis., No. 9142, June 19, 1958. This 
decision will be re to the Wisconsin Supreme Court. Milwaukee Journal, 
Oct. 7, 1958, pt. 2, p. 16, col. 1. 
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the defendant from using its property as a parking lot and boat 
launching area and from erecting signs thereon. The plaintiff 
based his action upon the violation of zoning ordinances of the 
Town of Summit, which had zoned the area as residential. The 
defendant contended that the ordinance was unconstitutional be- 
cause it denied the public the right to freely use the navigable 
waters within the jurisdiction of the state and, also, that the ordi- 
nance was unreasonable because it subordinated the interest of the 
public to the financial interests of the landowners on the lake. 
The trial judge viewed the case not as raising a question of denial 
of lake access, although the ordinance might accomplish that result, 
but rather as a question of whether or not the township had author- 
ity to restrict the use of the lot under its zoning powers. The court 
held that the restrictions imposed upon the defendant’s property 
by the ordinance did not make it unconstitutional and gave judg- 
ment for the plaintiff. 

That a municipality can restrict the use of land within its boun- 
daries has been repeatedly upheld. There is, however, more than 
that involved in this case. The defendant purchased the land 
with the intention of furnishing a parking lot for its members, 
numbering in excess of 750, and for the public and to provide a 
boat launching area for access to Oconomowoc Lake. In our motor- 
ized civilization, where most outings are made in the family car, 
denying parking facilities in the immediate vicinity of a lake is 
tantamount to denying access. Access to the lake is a matter of 
state-wide concern and it has been held that the legislature cannot 
delegate to a local government the power to regulate matters of 
state-wide concern.*® 

If the defendant's intention is truly to provide access for the 
public, this end could perhaps be accomplished by other means. 
Either the defendant could convey the lot to the county, which is 
not subject to local zoning,’ or, the lot could be used only as a 
place to load and unload boats, with the defendant licensing the 
public to go through its land. 


Adaptability Doctrine 


In Vernon Park Realty, Inc. v. Mount Vernon,’ thesNew York 
Court of Appeals held that it was a violation of the due process 
clauses of the state and federal constitutions to enact a zoning 





*® Muench v. Public Serv. Comm’n, 261 Wis. 492, 53 N.W.2d 514 (1952). 
™ Green County v. Monroe, 3 Wis.2d 196, 87 N.W.2d 827 (1958). 
1 307 N.Y. 493, 121 N.E.2d 517 (1954). 
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ordinance prohibiting the use of property in its most readily adapt- 
able way. The court went on to say that even though some benefi- 
cial use is left to the property, the ordinance is still invalid if it 
precludes the use for which it is most readily adapted.1°? The 
rationale of the adaptability doctrine would be even more meaning- 
ful under ordinary circumstances, if applied to riparian lands. 

In the Wicen case the defendant’s lot had over sixty-one feet of 
frontage on the river flowing into Oconomowoc Lake. A Village 
of Summit ordinance prohibited the construction of a residence on 
any lot on the river or Oconomowoc Lake having a frontage on the 
water of less than 100 feet.*°* The land, being residentially zoned 
and being too small in size to be farmed profitably (the ordinance 
allowed agricultural use), was rendered virtually useless. Thus, 
viewed in the light of the Wisconsin Constitution, statutes, and 
court decisions, all favoring free access to the waters by the public, 
an argument could be made that the lot was best adapted to the 
use which the defendant contemplated. 

The courts in general have not seen fit to decide zoning cases on 
the basis of adaptability. To decide what land is adaptable for 
what purpose is more of a question for the legislature than the 
judiciary. The adaptability doctrine is perhaps most effective when 
it supplements other arguments concerning a zoning ordinance. 


Doctrine of Practical Construction and Zoning. 


A major objection to riparian zoning is that it is unconstitutional 
because it takes away property without due process or compensa- 
tion. This same objection is advanced by those who oppose any 
changes in common law riparian rights. The doctrine of “practical 
construction,” however, could be used by the proponents of the 
constitutionality of zoning to lend support to their argument. This 
doctrine provides that when a statute has had a practical interpre- 
tation and has stood unchallenged for a considerable length of time, 
the interpretation will be given great weight in arriving at the 
proper construction of the statute.’ This argument of “practical 





*2 See also 68 Harv. L. Rev. 1089 (1955) and 8 Syracuse L. Rev. 230 (1957) 
for a note and comment on the same case. 

™ Town of Summit, Wis., Orclinance 6, § 1, Aug. 10, 1936. 

%*2 SUTHERLAND, STATUTORY CONSTRUCTION 5107 (3d ed. 1943). The 
United States Supreme Court has repeatedly held that administrative practice 
and administrative interpretation of statutes, if consistent and generally un- 
challenged, will not be overturned except for very cogent reasons. United States 
v. Leslie Salt Co., 350 US. 383 (1956); Norwegian Nitrogen Prod. Co. v. 
United States, 288 U.S. 294 (1933); United States v. Moore, 95 U.S. 760 (1877). 
To the same effect are holdings of the Wisconsin Supreme Court. State ex rel. 
West Allis v. Diehringer, 275 Wis. 208, 81 N.W.2d 533 (1957); Dean v. Borch- 
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construction” can be used to sustain the validity of water use con- 
trols that regulate right-duty relationships between co-riparians on 
the same stream or lake. Perhaps the analogy of land use zoning 
in general might also, on “practical construction” grounds, sustain 
water use regulations permitting the use of lake or stream waters 
by nonriparians. After all, many zoning laws take from one group 
of land owners privileges of use and in effect give them to owners 
of distant lands. So too, perhaps, water use regulations can on 
reasonable, economic grounds take privileges of use from riparians, 
even to the advantage of nonriparians. 


CONCLUSION 


Local governments acting as water utilities, as administrators of 
the public trust in navigable waters, and as regulators of riparian 
rights through zoning, provide three examples of the great power 
and influence exercised by local governments over water law and 
water use. It is hoped that the questions and problems raised by 
this Comment will encourage further research in the area and that 
the legislature will eventually undertake the task of finding and 
providing the remedies. 


ANDRE SALTOUN 





senius, 30 Wis. 236 (1872). In State ex rel. Green v. Clark, 235 Wis. 628, 630, 
294 N.W. 25, 26 (1940), the court said: 
“[T)}he practical construction, long continued, given to a statute by 
those intrusted with its administration is ‘of great weight and is often- 
times decisive’ in determining its meaning.” 
It is said that statutory interpretations iong unchallenged are difficult to upset 
because of continued reliance thereon. 











Notes 


MUNICIPAL CORPORATIONS—ORDINANCE VIOLATIONS 
—RELATIONSHIP BETWEEN STATE AND LOCAL LAW 
ENFORCEMENT—A definition of crime may be framed in terms 
of the penalties authorized and the trial procedure used in an action 
brought by the state (or a subdivision) against a defendant. Using 
this approach, the violation of a municipal ordinance is not a crime 
in Wisconsin because the criminal sanctions of fine and direct 
imprisonment! cannot be imposed and criminal procedure is not 
used in an ordinance violation action brought by a municipality 
against an alleged violator of an ordinance. State ex rel. Keefe v. 
Schmiege,? decided in 1947, firmly established these points. 

On the other hand, if the same definition of crime is used in 
Colorado, in certain cases an ordinance violation is found to be a 
crime. In the recent decision of Canon City v. Merris,? the Colo- 
rado Supreme Court held that a violator of a municipal ordinance 
is entitled to the procedural protections afforded a criminal de- 
fendant if a state criminal statute also regulates the conduct 
involved or if direct imprisonment is authorized by the ordinance. 

Because of different constitutional provisions, the Colorado deci- 
sion is not directly relevant to Wisconsin Law.* However, a discus- 
sion of this recent case should be helpful in understanding the 
Wisconsin law in this area. It may also expose some shortcomings 
in our law which merit attention. 


COLORADO: CRIMINAL PROCEDURE AND 
CRIMINAL SANCTIONS 


Prior to the Canon City case, the Colorado Supreme Court had 
repeatedly held that an action to recover a penalty for the violation 





*Stoltman v. Town of Lake, 124 Wis. 462, 465-66, 102 N.W. 920, 921 
(1905), points out the distinction between the criminal penalties of fines and 
direct imprisonment im d as punishment and the civil penalties of fines 
(more accurately termed forfeitures or monetary penalties recoverable in a 
civil action) and imprisonment for the nonpayment of fines. The Wisconsin 
Constitution makes the distinction between a criminal fine and a monetary 
penalty important by —_* that the clear proceeds of all fines shall be 
paid to the state school fund. Wis Const. art. X, § 2. See Wis. STAT. § 288.10 
(1957) which provides that forfeiture proceeds shall be paid to the local unit of 
government whose ordinance or regulation imposes the torfeiture. 

*251 Wis. 79, 28 N.W2d 345 (1947). 

* 137 Colo. ——, 323 P2d 614 (1958). 

‘ The relevant constitutional provisions are set forth in notes 12 and 28 infra. 
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of a municipal ordinance was a civil action.’ Even when the con- 
duct prohibited by an ordinance constituted a common law offense® 
or a crime under the state law,’ the court held that a proceeding 
to recover a penalty provided by an ordinance was governed by the 
rules of civil procedure.* After the turn of the century, however, 
the Colorado court began to change its view and indicate that if 
direct imprisonment were authorized, such a proceeding would be 
governed by some criminal procedural rules.® 

The principal case completed the change in the Colorado posi- 
tion. The defendant was charged by a civil complaint in municipal 
court with operating a motor vehicle while under the influence of 
intoxicating liquor in violation of a city ordinance.’° He was found 
guilty and fined. After a trial de novo on appeal," the county court 
held that the ordinance was invalid and dismissed the action be- 
cause (1) the offense was not a local and municipal matter under 
the home rule provisions of the Colorado Constitution,’? and (2) 


a municipal ordinance and one against a public law is not affected by 
the fact that both may spring from the same act.” Jd. at 310, 29 Pac. 
at 518. 

*Noland v. People, 33 Colo. 322, 80 Pac. 887 (1905) (effect of acquittal of 
ordinance violation); De Weese v. People, 61 Colo. 140, 156 Pac. 594 (1916) 
(admissibility of testimony); Green v. City and County of Denver, 111 Colo. 
390, 142 P.2d 277 (1943) (factors of punishment and deterrence can be con- 
sidered by the jury in determining punishment); Scott v. City and County of 
Denver, 125 Colo. 68, 241 P.2d 857 (1952) (standards of pleading). 

” The ordinance evidently provided for criminal sanctions. The case is not 
clear but this conclusion is irresistible. 

* On appeal, defendant received a jury verdict of guilty and a ten day jail 
sentence. 

“Coro. Const. art. XX, § 6 provides in part: 

“The people of each city or town of this state having a population 
of [2,000] ... are hereby vested with, and they shall always have, power 
to make, amend, add to or replace the charter of said city or town, which 
shall be its organic law and extend to all its local and municipal matters. 





“[Such cities and towns shall have] .. . all other powers necessary, 
requisite or proper for the government and administration of its local 
*Deitz v. City of Central, 1 Colo. 323 (1871) (civil action of debt); City 
of Greeley v. Hamman, 12 Colo. 94, 20 Pac. 1 (1888) (direct imprisonment 
authorized by ordinance); City of Duranzu v. Reinsberz, 16 Colo. 327, 26 Pac. 
820 (1891); Lloyd v. Canon City, 46 Colo. 195, 103 Pac. 228 (1909); Manzanares 
v. People, 119 Colo. 156, 201 P.2d 532 (1948); Snyder v. City and County of 
Denver, 123 Colo. 222, 227 P.2d 341 (1951). 
*Handler v. City and County of Denver, 102 Colo. 53, 77 P.2d 132 (1938) 
(vagrancy). 
* McInerney v. City of Denver, 17 Colo. 302, 29 Pac. 516 (1892) (Sunday 
law). 
*The court reasoned as follows: 

“Why should the existence or adoption of a general statute on the 
same subject change the rule relating to summary proceedings for viola- 
tion of an ordinance, where such proceedings are valid before or without 
the statute? It does not alter the relation of the ordinance towards the 
constitution; it does not change the nature or gravity of the local offense. 

. [A]nd the intrinsic and logical difference between an offense against 
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there was an inconsistency in the penalty prescribed by the state 
law and the city ordinance.** 

Instead of deciding this case on the basis of the issues raised in 
the county court, the Colorado Supreme Court held that: 


Whether driving while under the influence of intoxicating 
liquor is a local and municipal matter or of state-wide concern 
makes little difference in the ultimate result of this case. Since 
there is a statute making such conduct a crime, its counterpart 
in the municipal laws of Canon City must be tried and pun- 
ished as a crime." 

The court gave three principal reasons for this holding. (1) Since 
the power to imprison is a criminal sanction, a defendant can only 
be directly imprisoned if convicted in an action governed by com- 
plete rules of criminal procedure. The court sustained the authority 
of the Colorado home rule municipality to award direct imprison- 
ment as punishment for ordinance violations. However, if an 
ordinance authorizes direct imprisonment, the alleged violator is 
entitled to a compl+te criminal trial which affords him all the pro- 
tections of criminal procedure.** 





and municipal matters, including power to legislate upon, provide, reg- 
ulate, conduct and control: 


“h. The imposition, enforcement and collection of fines and penalties 
for the violation of any of the provisions of the charter, or of any ordi- 
nance adopted in pursuance of the chartcr. 


“Any act in violation of the provisions of such charter or of any 
ordinance ihereunder shall be criminal and punishable as such when so 
provided by any statute now or hereafter in force.” 

The court could have decided that it was such a local and municipal matter. 
City and County of Denver v. Henry, 95 Colo. 582, 38 P.2d 895 (1934), based 
its decision (that a state right of way statute was superseded by a local ordi- 
nance) on the grounds that the control of traffic at a city intersection is a 
local and municipal matter. See also People v. Graham, 107 Colo. 202, 110 
P.2d 256 (1941). 

If the court had determined that this was not a local and municipal matter, 
then the defendant could only have been prosecuted by the state. If the ordi- 
nance does not involve a local and municipal matter, it is beyond the munici- 
pality’s authority and no supersession of state law takes place and only the 
state law is in effect. See Coto. Const. art. XX, § 6. 

Despite its statements to the contrary, the court must have actually deter- 
mined that this was a local and municipal matter, since it reached the issue of 
what procedure is required in a municipal ordinance violation action. 

* The court could have found that an inconsistency between the penalties 
provided for in the ordinance and the state statute did not render the ordi- 
nance invalid, since the powers of a Colorado home rule city (within its local 
and municipal matters) are subject only to the “interference” limitation. See 
McCormick v. City of Montrose, 105 Colo. 493, 99 P2d 969 (1939). 

* 137 Colo. ——, ——, 323 P.2d 614, 620 (1958). 

*No consideration was given to the possibility of using an abbreviated 
criminal procedure based on the English summary criminal procedure for petty 
offenses. See PaLey, SUMMARY CONVICTIONS 1-28 (9th ed. 1 ; 1 HoLpswortH, 
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(2) Subsequent punishment by the state based on the same con- 
duct results in double punishment” and this is forbidden. 

(3) The decision is necessary to insure uniformity of treat- 
ment.’7 Uniformity of penalty was not directly discussed, but 
apparently the court was referring to uniformity of procedure in a 
municipal action and in a state prosecution based on the same 
conduct. The court construed the language of the Colorado Consti- 
tution providing that an ordinance violation shall be criminal 
“when so provided by any statute’?* to mean that if the offender 
could have been criminally prosecuted under state law, then crimi- 
nal procedure is also required if the action is brought for a violation 
of an ordinance.® 





History OF ENCLIsH Law 143-48, 286-98 (3d ed. 1922); 4 BLACKsTONE, COMMEN- 
TARIES *277-80; Howard, The Rise of Summary Jurisdiction in English Crim- 
inal Law Administration, 19 Cauir. L. Rev. 486 (1931). 

The right to a jury triai is one of the procedural protections which has 
been given the most consideration. See Frankfurter & Corcoran, Petty Federal 
Offenses and the Constitutional Guaranty of Trial by Jury, 39 Harv. L. Rev. 
917 (1926); District of Columbia v. Clawans, 300 US. 617 (1937); Schick v. 
United States, 195 U.S. 65 (1904); State v. Ketterer, 248 Minn. 173, 79 N.W2d 
136 (1956); City of Mankato v. Arnold, 36 Minn. 62, 30 N.W. 305 (1886). 

Wisconsin avoids the problem of having to initially provide a constitutional 
jury in a municipal ordinance violation action by holding that the constitutional 
requirements are met if a jury is readily accessible in a trial de novo on appeal. 
Ogden v. City of Madison, 111 Wis. 413, 87 N.W. 568 (1901); City of Oshkosh 
v. Lloyd, 255 Wis. 601, 39 N.W.2d 772 (1949). 

* This conclusion is contrary to what is termed the majority rule which 
is usually based on the different nature of the offenses. One is against the peace 
and dignity of the state, the other against the municipality; or one is a civil 
action and the other is a criminal action. Sce CLARK & MARSHALL, CRIMES 3 
(5th ed. 1952) and Kneier, Prosecution Under State Law and Municipal Ordi- 
nance as Double Jeopardy, 16 Cornet L. Q. 201 (1931). 

““Even though an ordinance effectually covers a local and municipal 
matter, and it is a counterpart of a law of the state, its violation is triable and 

unishable as a crime where so designated by the statute. Such is the plain 
import of Article XX, Section 6. Thereby, uniformity in treatment and dis- 
position of an offense is achieved, whether the act is a statutory crime in the 
area of Fremont County surrounding Canon City, or a violation of the ordi- 
nance in Canon City. 137 Colo. ——, ——, 323 P.2d 614, 620 (1958). (Emphasis 
added.) Quaere: just what did the court mean by the italicized words? Uni- 
formity of penalty or of procedure? 

* Coro. Const. art XX, § 6 provides in part: 

“Any act in violation of the provisions of such charter or of any 
ordinance thereunder shall be criminal and punishable as such when 
so provided by any statute now or hereafter in force.” 

"It is submitted that the uniformity of treatment argument is the most 
persuasive reason supporting the decision. The holding is broader than the 
first reason because it — even though direct imprisonment is not author- 
ized by the ordinance. The second reason does not require the holding be- 


cause there are other methods of preventing su uent state prosecution (such 
as considering an ordinance violation criminal only for the purposes of subse- 
quent state prosecution). The construction of the constitution in the third 
reason is strained: the provision seems to require direct legislation providing 
for criminal procedure. 
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WISCONSIN: CIviL PROCEDURE AND Non-CRIMINAL SANCTIONS 
Civil Procedure 


The Wisconsin Supreme Court has consistently held that a suit 
to recover a penalty for the violation of a municipal ordinance is 
a civil action.2° The court indicated in earlier decisions that if 
conduct prohibited by ordinance was also prohibited by state crimi- 
nal law, then the ordinance violation would be quasi-criminal.*! 
But this language was later repudiated and such proceedings were 
held to be governed by the rules of civil procedure, despite the fact 
that the conduct involved was also prohibited by state criminal 
law.? 

In an ordinance violation case, the defendant is not entitled to be 
tried under the complete rules of criminal procedure. The criminal 





* Village of Platteville v. Bell, 43 Wis. 488 (1878) (fine for violation of 
saloon closing hour ordinance, municipality can appeal, proceeds to municipal 
treasury); Stoltman v. Town of Lake, 124 Wis. 462, 102 N.W. 920 (1905) (stat- 
utory criminal penalties for violation of local board of health regulation ren- 
ders violation a misdemeanor and not a violation of a municipal ordinance); 
Koch v. State, 126 Wis. 470, 106 N.W. 531 (1906) (statute providing that con- 
viction of criminal offense affects credibility of witness does not include mere 
violation of ordinance); Olson v. Hawkins, 135 Wis. 394, 116 N.W. 18 (1908); 
C. Beck Co. v. City of Milwaukee, 139 Wis. 340, 120 N.W. 293 (1909) (ordinance 
prohibiting removal of rock from beach); City of Neenah v. Krueger, 206 Wis. 
473, 240 N.W. 402 (1952) (amendment of pleadings in action for forfeiture 
under ordinance regulating street obstructions) in which the court said: 

“Under the statutes of this state, actions are of two kinds—civil and 
criminal. A criminal action is defined as one prosecuted by the state 
against a person charged with a public offense for the punishment thereof. 
Every other action is a civil action. There can be no doubt, therefore, 
that this action is a civil action and that the rules of pleading and 
practice applicable to civil actions apply to this action.” Id. at 475-76, 
240 N.W. at 404. 

* City of Boscobel v. Bugbee, 41 Wis. 59 (1876) (city had no right to appeal 
because conduct involved was also a common law misdemeanor); Village of 
Platteville v. McKernan, 54 Wis. 487, 11 N.W. 798 (1882) (city had no right 
to appeal because liquor license ordinance regulated conduct which was a mis- 
demeanor under state law); City of Oshkosh v. Schwartz, 55 Wis. 483, 13 N.W. 
552 (1882) (question of assessment of costs). 

* City of Milwaukee v. Johnson, 192 Wis. 585, 213 N.W. 335 (1927) (gam- 
bling ordinance), in which the court said: 

“The same act may subject one to a penalty under an ordinance and 
also to a criminal prosecution. But the two are distinct in their legal 
character, both as to the nature and quality of the offenses and the juris- 
diction offended against.” Id. at 590, 213 N.W. at 337. 

See also State ex rel. McStroul v. Lucas, 251 Wis. 285, 29 N.W.2d 73 (1947). 

A more direct repudiation of the City of Boscobel v. Bugbee line of cases, 
note 21 supra, is contained in City of Waukesha v. Schessler, 239 Wis. 82, 300 
N.W. 498 (1941) (disorderly conduct ordinance providing for a fine or imprison- 
ment or both for its violation). 

“Counsel for the city claims that the action is quasi criminal . . .. By 
no process of reasoning, nor by any subterfuge, can there be created a 
third class of actions, nor can any action except one prosecuted by the 
state be considered a criminal action.” Id. at 85, 300 N.W. at 499. 
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burden of proof is not used,?* the defendant can be called ad- 
versely,2* and the municipality can appeal a decision in favor of the 
defendant.*® Furthermore, the protection against double punish- 
ment is not violated by subsequent state action.”° Since the ordi- 
nance violator has not been criminally prosecuted in a municipal 
action, he may be criminally prosecuted by the state for the same 
conduct.?* 


Criminal Sanctions 


The sanctions of criminal fine and direct imprisonment are not 
available to a Wisconsin municipality in the enforcement of its 
ordinances. There was a period during which these sanctions were 
used, especially from about 1924*§ until State ex rel. Keefe v. 
Schmiege*® was decided in 1947. This authority of the municipality 
was assumed, if not actually sustained, by the court.*° However, 





* City of Oshkosh v. Lloyd, 255 Wis. 601, 39 N.W.2d 772 (1949) (the court 
set aside a jury verdict of not guilty since it was contrary to the undisputed 
evidence). 
* City of Milwaukee v. Burns, 225 Wis. 296, 274 N.W. 273 (1937). The 
defendant violator can also use some civil discovery devices. See City of Apple- 
ton v. Sauer, 271 Wis. 614, 74 N.W.2d i67 (1956), involving inspection of 
property under Wis. Stat. § 269.57(1) (1957). 
* City of Waukesha v. Schessler, 239 Wis. 82, 300 N.W. 498 (1941); City 
of Milwaukee v. Johnson, 192 Wis. 585, 213 N.W. 335 (1927). 
* City of Milwaukee v. Siachelski, 185 Wis. 142, 200 N.W. 769 (1924); State 
ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W.2d 345 (1947). In City of Mil- 
waukee v. Johnson, 192 Wis. 585, 590, 213 N.W. 335, 338 (1927), it was said: 
“No rule is better settled in Wisconsin than that a prosecution under 
a city ordinance does not bar a prosecution for the same act under a 
state statute or under the common law.” 

See also City of Oshkosh v. Lloyd, 255 Wis. 601, 39 N.W.2d 772 (1949). 

* Additional reasons are also emphasized. There are two distinct offenses; 
different penalties (civil or criminal) are iraposed. See cases cited note 26 supra. 
“The home rule amendment to the Wisconsin Constitution provides: 

“Cities and villages organized grey to state law are hereby em- 
powered, to determine their local affairs and government, subject only 
to this constitution and to such enactments of the legislature of state-wide 
concern as shall with uniformity affect every city or every village. The 
method of such determination shall be prescribed by the legislature.” 
Wis. Const. art. XI, § 3 (1924). 

Wis. Laws 1921, ch. 242, § 40, now contained in Wis. Stat. § 62.11 (5) (1957), 

provides: 
‘ “Except as elsewhere in the statutes specifically provided, the council 
shall have . . . power to act for the government and good order of the 
city, for its commercial benefit, and for the health, safety, and welfare 
of the public, 2nd may carry out its powers by license, regulation, ‘sup- 
pression, . . . fine, imprisonment, confiscation, and other necessary or 
convenient means. The powers hereby conferred shall be in addition to 
all other grants, and shall be limited only by express language.” 

See similar grant for villages contained in Wis. Stat. § 61.34(1) (1957). 

*251 Wis. 79, 28 N.W.2d 345 (1947). 

* City of Janesville v. Heiser, 210 Wis. 526, 246 N.W. 701 (1933) (prohibi- 
tion ordinance providing for fine and direct imprisonment) and Hack v. City 
of Mineral Point, 203 Wis. 215, 233 N.W. 82 (1931) where it was said: 
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the court did not definitely determine what type of procedure was 
necessary before such sanctions could be awarded, although for 
purposes of appeal the statutes governing civil cases were held to 
be applicable. 

The Keefe decision began the present period.*? The court held 
that it was unconstitutional for a municipality to award direct im- 
prisonment for a violation of a municipal ordinance.** 

The court reasoned that since direct imprisonment is a criminal 
sanction, it cannot be awarded in a civil action. Otherwise, it would 
constitute imprisonment as punishment without a criminal con- 





_ power to prescribe imprisonment as a punishment is ted in 
the broadest possible terms, and we find no limitation either by express 
language or implication upon that power except such as may inhere in 
constitutional provisions.” Jd. at 221, 233 N.W. at 85. 
This exception was prophetic; see note 34 infra. However, in other cases the 
court intimated that direct imprisonment could not be awarded at all: 
“Counsel for the city concedes that Milwaukee had no power to pass 
an ordinance prohibiting gambling which imposed imprisonment as a 
penalty for the violation of the ordinance. For the purpose of this 
appeal the court will assume, without deciding that question, that no 
such power was possessed by the city of Milwaukee.” City of Milwaukee 
v. Johnson, 192 Wis. 585, 582, 218 N.W. 335, 338 (1927). 
See also City of Milwaukee v. Burns, 225 Wis. 296, 274 N.W. 273 (1937). The 
later Heiser and Hack cases, supra, seem to make the opposite assumption. 
= City of Waukesha v. Schessler, 259 Wis. 82, 500 N.W. 498 (1941) im- 
pliedly approved of an ordinance providing for imposing criminai penalties in 
a civil suit. Neither Hack v. City of Mineral Point, 203 Wis. 215 233 N.W. 
82 (1931) nor City of Janesville v. Heiser, 210 Wis. 526, 246 N.W. 701 (1933) 
considered the question of what procedure is required when criminal sanctions 


are a. 

* This case involved the validity of a county ordinance prohibiting driving 
while intoxicated. The ordinance was enacted pursuant to Wis. STAT. § 85.84 
(1941) and provided for the statutory oy of fine and imprisonment. Its 
provisions consisted of a 1eenactment of Wis. Stat. § 85.13 (1941). For present 
practice, see Wis. Stat. § 349.03 (1957). 

*It should be no that a county ordinance was involved and not an 
attempt by a home rule municipality to eo direct imprisonment. The 
county has no home rule “status” under the Wisconsin Constitution and dif- 
ferent considerations apply. Compare Wis. Const. art. XI, § 3 with Wis. Const. 
art. IV, § 22. The court did not discuss the effect of the municipal home rule 
amendment on the power of a city but merely remarked that Hack v. City 
of Mineral Point, 203 Wis. 215, 233 N.W. 82 (1931) and City of Janesville v. 
Heiser, 210 Wis. 526, 246 N.W. 701 (1933) (which it was overruling) were 
primarily concerned with the beige | of a state statute passed under the 
amendment (and not a municipal ordinance). This was the only mention of 
the home rule amendment. 

An argument could well be made that municipalities are vested with 
authority to impose direct imprisonment under the home rule amendment. 
See State ex rel. Ekern v. City of Milwaukee, 190 Wis. 633, 209 N.W. 860 (1926) 
(amendment characterized as a direct nt of legislative power) and Van 
Gilder v. City of Madison, 222 Wis. 58, 267, N.W. 25 (1936) (a municipality has 
the protection of the constitution in local matters). 

he court, when presented with a similar assertion of authority by a 
home rule municipality, simply held that the Keefe case controlled. State ex 
rel, McStroul v. Lucas, 251 Wis. 285, 29 N.W.2d 73 (1947); City of Racine v. 
Woiteshek, 251 Wis. 404, 29 N.W.2d 752 (1947). However, as been seen, 
the conclusion with regard to municipal authority was dicta. 
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viction.** In addition, the court concluded that a legislative attempt 
to grant the power to a municipality to award direct imprisonment 
would be an unconstitutional delegation of legislative authority. 
Since only the legislature has the power to create a crime, a munici- 
pality cannot be given the power to award direct imprisonment.** 
This conclusion is applicable regardless of the trial procedure used. 

It is submitted that the major premise on which the Wisconsin 
court’s decision is based is that direct imprisonment is the distinc- 
tive test of a crime. Thus, the power to award this sanction is the 
power to create a crime. This premise is not well articulated in 
Keefe but is basic to the court’s reasoning. 

The result of the Keefe decision (and the statutory changes it 
necessitated) is that the ordinance violator in Wisconsin is not 
subject to criminal sanctions. The recovery of a civil forfeiture 
prescribed by the ordinance for its breach is the only sanction 
available.** Imprisonment can only be awarded for a failure to 
pay the forfeiture,*’ and is not regarded as a criminal sanction but 
only as a means of insuring the collection of the forfeiture.** 





* Wis. Const. art. I, § 2 provides: 

“There shall be neither salvery, nor involuntary servitude in this state, 
otherwise than for the punishment of crime, whereof the party shall 
have been duly convicted.” 

This provision was thus read into the home rule amendment provision that 
the power conferred on cities and villages was “subject only to this constitu- 
tion.” Wis. Const. art. XI, § 5. 

* However, the court went on to point out: 

“Nothing in this opinion is to be taken as in any way casting doubt 
upon the power of the legislature to vest in a county board or municipal 
council power to provide for the good order of the community by enact- 
ing ordinances regulating local aifairs, provided there is not included 
the power in either to create crimes and impose criminal punishments.” 
251 Wis. at 86, 28 N.W.2d at 349. 

Contrary to the court’s holding, there is authority that such delegation is 
an exception to the general rule. Annot., 174 A.L.R. 1343 (1948); T1IEDEMAN, 
MUNICIPAL CorporRATIONS § 117 (1894); 2 DILLON, MUNICIPAL CORPORATIONS § 
745 (5th ed. 1911); 11 Am. Jur. Constitutional Law 5 224 (1937). 

It can also be argued, on other grounds, that the legislature is not dele- 
gating sovereignty (that is, legislative power). See Wis. STAT. § 143.11 (1957) 
providing for criminal penalties fur the violation of a local board of health 
——— — in Stoltman v. Town of Lake, 124 Wis. 462, 102 N.W. 920 
(1905)]. In additicn, it is arguable that this power could be sustained by analogy 
to the permissible delegation of administrative authority. See Milwaukee, St. P. 
& S. Ste. M. Ry. v. Railroad Comin’n, 136 Wis. 146, 116 N.W. 905 (1908); 
State v. Wakeen, 263 Wis. 401, 57 N.W.2d 364 (1953). 

* See Wis. STAT. § 66.12 (1957). 

* See Wis. STAT. § 66.115 (1957). 

“Where a statute requires that the penalty under any county or 
municipal ordinance shall conform to the penalty provided by statute 
such ordinance may impose only a fine and may provide for imprison- 
ment in case the fine is not paid.” 

™ State ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W.2d 345 (1947). 
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SIGNIFICANCE OF THE COLORADO DECISION FOR WISCONSIN 


The reasoning of the Colorado Supreme Court in the Canon City 
case may help our understanding of the Wisconsin law and may 
point out areas for improvement. Based on the three reasons for 
the Canon City holding, the following observations may be made 
concerning the Wisconsin law under the Keefe decision. 


Direct Imprisonment 


The Colorado court reaffirmed the concept that direct imprison- 
ment is a criminal sanction. It also held that direct imprisonment 
can only be awarded after a criminal conviction. These concepts 
are basic to the Keefe decision. The Canon City decision reinforces 
them. 

Looking at the basic approach in Canon City, it is submitted that 
the court viewed a punitive ordinance as an attempt to deter cer- 
tain conduct considered to be harmful to society. It emphasized 
this “criminal aspect” of such a municipal ordinance. Hence, it was 
not difficult for the court to introduce criminal procedure into a 
municipal ordinance violation action, even though criminal sanc- 
tions, strictly speaking, were not involved. This has not been the 
approach of the Wisconsin court. If the Wisconsin court in the 
Keefe case had taken a similar view of a punitive ordinance, it also 
might have required criminal procedure, despite the differences in 
the constitutions of the two states. In view of the continued reliance 
by the Wisconsin court on the Keefe decision, the court will prob- 
ably not adopt this approach. 


Double Punishment 


The Canon City court calls attention to the problem of the state 
punishing conduct which has already been punished by a munici- 
pality. The Wisconsin court has not directly faced this problem, 
though it has said that a municipal ordinance action has no effect 
on a subsequent state criminal prosecution. This position should 
be reviewed in the light of Canon City.* 


Uniformity of Treatment 


Diversity of sanctions is required by Keefe because the munici- 
pality is denied the authority to impose criminal sanctions. This 





* A related problem was faced in City of Oshkosh v. Lloyd, 255 Wis. 601, 
39 N.W.2d 772 (1949), in which the state imposed a sanction (revocation of 
oO tor’s license) based on a municipal ordinance violation (driving undcr 
the influence of intoxicating liquor). The court held that this did not render 
the ordinance action criminal but was a “mere incidental consequence.” 
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results in diversity of procedure since a municipality can bring a 
civil action, whereas the state must use criminal procedure if crimi- 
nal sanctions are authorized by the statute. 

On the other hand, Canon City helpfully points out the desir- 
ability of obtaining some measure of uniformity. The citizen should 
be similarly treated as a defendant, regardless of whether the state 
or municipality brings the action. Uniformity of both procedure 
and sanctions can be achieved quite simply by legislative “self- 
denial”: the Wisconsin legislature could select areas of the criminal 
law for which civil penalties are considered adequate and limit the 
state to civil sanctions for these offenses. If the same conduct is 
prohibited by both a statute and an ordinance, the same sanctions 
would be imposed in the same type of action.*° The remaining 
conduct, for which criminal sanctions are necessary, would be made 
a matter of state-wide concern. This device would deny the munici- 
palities any authority to act with regard to such criminal conduct,*! 
except to initiate action in the name of the state for the violation 
of the state criminal law.*? Uniformity would therefore be assured. 


CONCLUSION 


The Canon City decision has only limited application for Wis- 
consin because the constitutional authority of the Colorado home 
rule municipality includes the power to award criminal sanctions. 
Despite this fact, Canon City provides an interesting comparison 
with Wisconsin law. It also helps to reveal some areas in our law 
which should be corrected: the legislature or court should provide 
a better accommodation between a municipal ordinance violation 
action and a state prosecution so that (1) the defendant is fully 
protected from subsequent state criminal punishment and (2) uni- 
formity of treatment in terms of sanctions and procedures is 
achieved. The same conduct should have the same consequences 
regardless of which unit of government happens to regulate it. 

Joun B. Haypon 





JURISDICTION OVER NONRESIDENTS—ACT OUTSIDE 
STATE RESULTING IN INJURY WITHIN STATE—In Hell- 
riegel v. Sears Roebuck & Co. the plaintiff was injured in Illinois 





“ Based on an expanded procedure similar to that outlined in Wis, Stat. 
ch. 288 (1957), for example. 

“Under the home rule amendment. See note 28 supra. 

* Local law enforcement officials are required to enforce state law. See 
Wis. Stat. § 349.02 (1957). 

1157 F.Supp. 718 (N.D. Ill. 1957). 
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by a lawnmower manufactured in part by a Wisconsin corporation, 
assembled by an Ohio corporation, and sold to an Illinois corpo- 
1ation on terms F.O.B. Ohio. The plaintiff purchased the lawn- 
mower in Illinois from the Illinois corporation. In a personal 
injury action commenced in a state court, wherein the plaintiff 
alleged the negligent manufacture and assembly of the lawnmower, 
the defendant Wisconsin and Ohio corporations were served with 
process in their respective states and ordered to defend the action 
in Illinois. They removed the action to a federal district court. 

The federal court discussed the interpretation of the words “tor- 
tious act” in the Illinois jurisdiction statute? and concluded that 
the statute could not be read to provide a basis for personal juris- 
diction in actions arising out of local injuries resulting from acts 
which took place outside of Illinois. The court held that since the 
turtious act was not committed within Illinois, the defendants did 
not submit to the jurisdiction of the Illinois courts. The court 
further observed: “I do not reach the question whether a different 
reading of those provisions [Ill. Ann. Stat. ch. 110, §§ 16, 17 (Smith- 
Hurd 1957)] would render them unconstitutional, but I doubt that 
it would ....” This dictum suggests that a statute may allow 
a state to assume jurisdiction over a nonresident when the non- 
resident causes an injury in the state by a tortious act committed 
outside of the state. 

The purpose of this Note is to determine under what circum- 
stances the local consequences of a foreign act are sufficient for 
personal jurisdiction over a nonresident, and to determine whether 
a state may base personal jurisdiction on the interest of protecting 
its citizens against acts committed outside of the state which cause 
an injury within the state. 

Jurisdiction statutes of three states‘ could be construed to allow 





?Iux. ANN. Stat. ch. 110, § 16 (Smith-Hurd 1957): 

“(1) Personal service of summons may be made upon any party out- 
side the State. If upon a citizen or resident of this State or upon a 

rson who has submitted to the jurisdiction of the courts of this State, 
it shall have the force and effect of personal service of summons within 
this State; otherwise it shall have the force and effect of service by 
publication.” 

Int. ANN. Stat. ch. 110, § 17 (Smith-Hurd 1957): 

“(2) Any person, whether or not a citizen or resident of this State, 
who in person or through an agent does any of the acts hereinafter enum- 
erated, thereby submits said person, and, if an individual, his personal 
representative, to the jurisdiction of the courts of this State as to any 
cause of action arising from the doing of any of said acts: 

= The commission of a tortious act within this State ... .” 

* Hellriegel v. Sears Roebuck & Co., 157 F.Supp. 718, 721 (N.D. Ill. 1957). 
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jurisdiction over nonresidents where local consequences result from 
a foreign act, but no case under them has yet held such jurisdiction 
valid. The proposed second Restatement of Conflicts’ has also 
taken the position that such jurisdiction is, in some cases, valid.° 

There have been a number of cases where a state has been allowed 
to assume jurisdiction over a nonresident defendant when the locally 
occurring injury sued upon is caused by the defendant's acts out- 
side of the forum. A look at these cases will help to determine what 
is necessary to satisfy the minimum contact requirement of Inter- 
national Shoe Co. v. Washington,’ which is that the defendant must 
have certain minimum contacts with the state so that the main- 
tenance of the suit does not offend traditional notions of fair play 
and substantial justice.* 


Where There Is No Consensual Privity 
Between the Plaintiff and Defendant 


Most of the cases where there is no consensual privity relation- 





*'W. Va. Cope ANN. § 3083 (Supp. 1958). This statute provides as follows: 
“[A] foreign corporation not authorized to do business in this State . . . shall 
nevertheless be deemed to be doing business herein . . . if such corporation 
commits a tort in whole or in part in this State.” 

Vr. Stat. § 1562 (1947) reads as follows: “[I]f [a] . . . foreign corporation 
commits a tort in whole or in part in Vermont against a resident of Vermont, 
such acts shall be deemed to be doing business in Vermont... .” 

It can be argued that the injury resulting from a tortious act is the tort 
in part contemplated by these two statutes. See Florio v. Powder Power Tool 
Corp., 248 F.2d 367 (3d Cir. 1957). In this case a statute, now PA. STAT. ANN. 
tit. 15, § 2852-1011 (1958), provided for jurisdiction over foreign corporations 
“in any action arising out of acts or omissions of such corporation within this 
Commonwealth.” The court held that the intent of the legislature was “to 
regard an injury flowing from the careless manufacture of an instrumentality 
as the act veritably by [the statute].” Florio v. Powder Power Tool Corp., 
supra at 374. 

N.C. Gen. Stat. § 55-145 (Supp. 1957) provides as follows: “(a) Every 
foreign corporation shall be subject to suit in this State . . . on any cause of 
action arising as follows: . ... (3) Out of the production, manufacture, or 
distribution of goods by such corporation with the reasonable expectation that 
those goods are to be used or consumed in this State and are so used or 
consumed ... .” 

* RESTATEMENT (SECOND), CONFLICT OF LAws § 84 (Tent. Draft No. 3, 1956). 

‘Ibid. The section reads: 

“A state has judicial jurisdiction over an individual who has done, or 
caused to be done, an act which either took place in the state or resulted 
in consequences in the state for the purposes of any cause of action 
arising out of the act within limitations of reasonableness appropriate 
to the relationship derived from the act.” (Emphasis supplied.) 

Comment (d) to this section states that the tortfeasor’s contacts with the 
State must be sufficiently close to make such jurisdiction reasonable, and that 
the act must involve a higher degree of danger or the defendant must have 
closer contacts with the state in order to allow jurisdiction when the act is 
done outside of the state. 

*326 US. 310 (1945). 

*Great Britain has adopted similar tests of reasonableness in determining 
the propriety of jurisdiction over nonresidents and has limited jurisdiction 
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ship between the parties concern the sale of a defendant's goods in 
a foreign state. In the typical case the nonresident defendant, 
usually the manufacturer, ships goods into the forum to be sold 
there by a distributor. The goods are defective and cause an injury 
to someone within the state. In cases where the state has been 
allowed to assume jurisdiction over the defendant, there has been, 
besides the local injury, some additional contact present between 
the defendant and the forum state. These additional contacts have 
been: furnishing advertising material and technical advice to the 
distributor;* causing a regular flow of goods into the state, solicited 
by defendant's representatives;’° maintaining a selling subsidiary 
in the state which actively did business there; making restrictive 
contracts with distributors who were instructed in the use and sale 
of the goods by the defendant’s employees;'? maintaining perma- 
nent salesmen in the state;'* making a conditional sale to another 
company, creating an agency relationship;’* advertising in trade 
journals circulated in the state and registering the product under 
a statute so that it could be sold in the state;'* soliciting business 
through trade journals and the defendant's representatives coming 
into the state to exhibit, demonstrate, sell, and repair the defend- 
ant’s goods.’° 

In none of these cases was there a privity relationship between 
the plaintiff and the defendant. The plaintiff did not deal directly 
with the defendant. In subjecting the nonresident defendant to the 





over nonresidents to cases where the tortious act and the resulting injury both 
take place within the forum that is assuming jurisdiction. See Note, British 
Precedents for Due Process Limitations on In Personam Jurisdiction, 48 CoLuM. 
L. Rev. 605 (1948). 

*Duraladd Products Corp. v. Superior Court, 134 Cal.App.2d 226, 285 
P.2d 699 (1955). 

” Lewis Mfg. Co. v. Superior Court, 140 Cal.App.2d 245, 295 P.2d 145 (1956). 

™ State ex rel. Grinnell Co. v. MacPherson, 62 N.M. 308, 309 P.2d 981 (1957). 
See Note, 1956 Wis. L. REv. 668. 

“Florio v. Powder Power Tool Corp., 248 F.2d 367 (3d Cir. 1957). The 
statute under which jurisdiction was assumed in this case was later repealed 
in part. 

*% Zucco v. Dobeckmun Co., 152 F.Supp. 369 (D. Mass. 1957). But a sub- 
sidiary of the defendant was held not to be doing business even though it made 
occasional shipments of materials into the state. “ae Fuel Eng’r Co. v. 
Superior Court, 148 Cal.App.2d 736, 307 P.2d 739 (1957). 

“ H. F. Campbell Constr. Co. v. Palombit, 347 Mich. 340, 79 N.W.2d 915 
(1956). Jurisdiction has been held invalid when the distributor was found not 
to be the defendant’s agent. See Edwards v. Scott & Fetzer, Inc., 154 F.Supp. 41! 
(M.D. N.C. 1957) and Feldman v. Thew Shovel Co., 214 Md. 387, 135 A.2d 
428 (1957). 

i W. i. Elliott & Sons Co. v. Nuodex Products Co., 243 F.2d 116 (Ist Cir. 
1957). 
te Gordon Armstrong Co. v. Superior Court, 160 Advance Cal. App. 225, 
$25 P.2d 21 (1958). 
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jurisdiction of the forum where the injury occurred, the courts 
relied upon the contacts, between the defendant and the state, in 
addition to the injury sued upon. 

There have been several insurance cases where no privity existed 
between the plaintiff and the defendant and where the state was 
allowed to assume jurisdiction over a foreign insurance company. 
Life insurance companies have been subjected to the jurisdiction 
of states where their policyholders resided,’? on the theory that the 
contract of insurance between the defendant companies and the 
resident policyholders constituted the defendants’ principal contact 
with the state. But additional contacts have been present in the 
form of either the defendant's sale of insurance policies by mail to 
citizens of the forum,** or the insured mailing premiums on the 
policy in question from the state to the defendant.’ The latter 
contact was an act done in the forum by a third party for the benefit 
of the defendant. 

Jurisdiction has also been allowed over foreign automobile insur- 
ance companies in two cases where their nonresident policyholders 
became involved in automobile accidents in the forum state.2° The 
only contacts between the defendants and the forum states were 
the insurance contracts between the defendants and their policy- 
holders, whereby the defendants contracted to defend their policy- 
holders against tort liability.2*_ However, in one case the necessary 
minimum contacts were held to be present, because the defendants 
had the expectation that some of their policyholders would drive 
into the forum;*? in the other case, the state was said to have an 
interest in allowing its injured citizens to sue the insurers.** 





% Travelers Health Ass’n v. Virginia, 339 U.S. 643 (1950); McGee v. Int'l 
Life Ins. Co., 355 U.S. 220 (1957). 

* Travelers Health Ass’n v. Virginia, supra note 17. 

* McGee v. Int'l Life Ins. Co., 355 U.S. 220 (1957). 

* McClanahan v. Trans-America Ins. Co., 149 Cal.App.2d 171, 307 P.2d 
1023 (1957); Pugh v. Okla. Farm Bureau Mut. Ins. Co., 159 F.Supp. 155 (E.D. 
La. 1958). 

"In McClanahan v. Trans-America Ins. Co., supra note 20, the court men- 
tioned the fact that the defendant employed local investigators, doctors and 
attorneys after the accident, but this did not seem to be a determinative factor 
in their decision. The defendant was held to be doing business in the forum 
state because it contracted to defend its policyholders in suits arising out of 
automobile accidents, and it had the expectation that some of its policyholders 
would drive into California. 

* McClanahan v. Trans-America Ins. Co., 149 Cal.App.2d 171, 307 P.2d 
1023 (1957). 

* Pugh v. Okla. Farm Bureau Mut. Ins. Co., 159 F.Supp. 155 (E.D. La. 
1958). The defendant contracted to defend its policyholders against tort liabil- 
ity. The policyholder’s automobile accident in the forum state was the de- 
fendant’s only contact with the forum state. 











156 WISCONSIN LAW REVIEW [Vol. 1959 


Jurisdiction was allowed over a foreign accident insurance com- 
pany when the holder of an accident insurance policy received it 
in one state and then moved to the forum.** However, in addition 
to the insurance contract, there were additional contacts between 
the defendant and the forum state. There was a solicitation of busi- 
ness by the defendant's agents, and the defendant mailed notices 
of assessments and premiums due to its policyholders in the forum. 

There have been three defamation cases within this group of 
cases where no privity existed between the plaintiff and the defend- 
ant. In one, a foreign corporation, owning a television station 
located outside of the forum state, was held “present” and subject 
to process when it sent a defamatory signal into the forum and, in 
addition, solicited business there.*° Since the direction of a tele- 
vision signal cannot be controlled, only the range of the signal 
would seem to limit the area in which jurisdiction could be assumed 
over the station, if the additional element of soliciting business 
were present. Jurisdiction was also allowed over a nation-wide 
foreign corporate radio network which broadcast defamatory ma- 
terial through a local radio station.2* The network was held to be 
doing business in the forum state because it purchased the right to 
use local facilities for advertising. In the third case jurisdiction was 
not allowed when the nonresident defendant passed title to libelous 
magazines to a common carrier outside of the state and the carrier 
transported them to distributors within the state.** Here, the court 
said that since the tortious conduct did not take place in the state, 
the necessary minimum contacts were not present. 


A recent Wisconsin case held that a foreign railroad corporation 
which did not operate any part of its railroad in Wisconsin was 
doing business in Wisconsin and subject to jurisdiction in a per- 
sonal injury action.** The plaintiff was injured by the defendant's 
defective boxcar which was on another railroad line when the 
injury occurred. The jurisdiction was reasonable because the de- 
fendant had a contact with the state in addition to the injury sued 








* Schutt v. Commercial Travelers Mut. Acc. Ass’n, 229 F.2d 158 (2d Cir. 
1956). 

* Gearhart v. WSAZ, Inc., 150 oe. (E.D. Ky. 1957), aff'd sub nom. 
WSAZ, Inc. v. Lyons, 254 F.2d 242 (6th Cir. 1958). 

* Wanamaker v. Lewis, 153 FSupp. 195 (D. Md. 1957). 

* Putnam v. Triangle Publications, Inc., 245 N.C. 432, 96 S.E.2d 445 (1957). 
The court said that if the North Carolina statute would apply in this case, 
there would be a serious question of constitutionality. Id. at 444, 96 S.E.2d at 
455. 

* Huck v. Chicago, St. P., M. & O. Ry., 4 Wis.2d 132, 90 N.W.2d 154 (1958). 
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on: it operated an office in the state for the purpose of soliciting 
business. 


Where There Is a Privity Relationship 
Between the Plaintiff and Defendant 


There are only a few cases within the scope of this note where 
there is a consensual privity relationship between the plaintiff and 
the defendant. These cases are in the field of sales, but they involve 
claims resulting from local injury to persons or property caused 
by defective goods. In each case the defendant sold goods directly 
to the plaintiff who was a resident of the forum state. The state 
where the injury occurred (in every instance the buyer’s residence) 
was allowed to assume jurisdiction over the nonresident defendant 
where there was little other contact with the defendant than the 
sale of goods and the resulting injury.?® In two cases, isolated inter- 
state sales of goods to the plaintiff, resulting in the injury sued 
upon, were held to constitute “doing business” by the defendant 
sellers and to subject them to the jurisdiction of the states where 
the injury occurred.*° In two other cases, sales of goods resulting 
in the injuries sued upon, plus prior transactions between the 
defendants and the forum states, were sufficient to give jurisdiction 
over the defendants.*? In the latter two cases, the necessary mini- 
mum contacts needed for jurisdiction were found to be present 
without relying on the additional contacts of prior transactions 
between the defendants and the forum states. However, the Fourth 
Circuit Court of Appeals, in a case arising in North Carolina, did 
not allow the state to assume jurisdiction over a nonresident de- 
fendant who made a single sale to the plaintiff.** This sale was 
consummated in New York and the goods were sold F.O.B. New 
York. The court said that there were insufficient contacts to subject 
the defendant to the jurisdiction of the North Carolina courts.** 


Conclusion 
No case has been found directly holding that a state may assume 





*Henry R. Jahn & Son, Inc. v. Superior Court, 49 Cal.2d 855, 323 P.2d 
437 (1958); Berlemann v. Superior Distrib. Co., 17 Ill.App.2d 522, 151 N.E.2d 
116 (1958); Enco, Inc. v. F. C. Russell Co., 210 Ore. 324, 311 P.2d 737 (1957); 
S. Howes Co. v. W. P. Milling Co., 277 P.2d 655 (Okla. 1954). 

*”S. Howes Co. v. W. P. Milling Co., supra note 29; Berlemann v. Superior 
Distrib. Co., supra note 29. 

™ Henry R. Jahn & Sons Co. v. Superior Court, 49 Cal.2d 855, 323 P.2d 437 
(1958); Enco, Inc. v. F. C. Russell Co., 210 Ore. 324, 311 P.2d 737 (1957). 

: *Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502 (4th Cir. 


.*The North Carolina statute, supra note 4, clearly seems to allow juris- 
diction in this fact situation. 
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jurisdiction over a defendant who has caused an injury in the state 
as the result of a tortious act committed outside of the state, when 
there is no privity between the parties and the injury is the defend- 
ant’s only contact with the state. 

A look at cases where the nonresident defendant caused an injury 
in the state as a result of acts outside of the state and where there 
was no relationship of consensual privity between the parties, has 
revealed that some contacts between the state and the defendant, 
in addition to the injury sued upon, are necessary to support juris- 
diction. These additional contacts are necessary to provide the 
minimum contact required by the International Shoe Co. case. 

In cases where there was consensual privity between the parties, 
these additional contacts were not required.** The contract between 
the parties that resulted in the injury sued upon was a sufficient 
contact to support jurisdiction over the defendant by the state in 
which the injury occurred. This jurisdiction was valid even though 
the contract resulting in the injury was the only contact between the 
defendant and the forum. 

There seems to be a trend toward broader jurisdiction over non- 
residents because of increasing interstate transactions, communica- 
tions, and transportation.** The United States Supreme Court has 
observed that progress in communications and transportation has 
made the defense of a suit in a foreign tribunal less burdensome.** 
However, the Court went on to say: 


But it is a mistake to assume that this trend heralds the 
eventual demise of all restrictions on the personal jurisdiction 
of state courts . . . . However minimal the burden of defend- 
ing in a foreign tribunal, a defendant may not be called upon 
to do so unless he has had the “minimal contacts” with that 
State that are a prerequisite to its exercise of power over him.*" 


If a trial in a foreign tribunal should be too burdensome, the de- 
fendant has available to him the doctrine of forum non conveniens 
and, often, removal to a federal court.** 

The dictum in the Hellriegel case, to the effect that a state may 
assume jurisdiction over a nonresident when his act outside of the 
state results in an injury within the state, seems correct if there is 


*S. Howes Co. v. W. P. Milling Co., 277 P.2d 655 (Okla. 1954). Contra, 
Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502 (4th Cir. 1956). 

* See discussion in Henry R. Jahn & Son, Inc. v. Superior Court, 49 Cal.2d 
855, 323 P.2d 437 (1958). 

%* Hanson v. Denckla, 357 U.S. 235 (1958). 


* Td. at 251. 
* See discussion in Nelson v. Miller, 11 Ill.2d 378, 143 N.E.2d 673 (1957). 
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a consensual privity relationship between the parties or if the 
defendant has some additional contact with the forum state. 

It has been suggested that the Illinois statute attempted to push 
due process to the limits,** but it is felt that jurisdiction may be 
assumed over a nonresident defendant who causes an injury within 
the state by committing a tortious act outside of the state, as long as 
the assumption of jurisdiction is reasonable. The test of reasonable- 
ness should be measured by the defendant’s contacts with the forum 
state. 


WiLuiaM R. SMITH 





CONFLICT OF LAWS—DIRECT ACTION WHERE FOREIGN 
ISSUED AUTOMOBILE LIABILITY INSURANCE POLICY 
CONTAINS A “NO ACTION” CLAUSE—In 1950, the Wisconsin 
Supreme Court, in Ritterbusch v. Sexmith,1 was called upon to 
determine whether Wisconsin’s direct action statutes? would be 
applicable in a suit in Wisconsin on an accident in the forum, 
where the policy involved covered a vehicle which was to be used 
principally in Wisconsin and contained a “no action” clause,’ valid 





® Comment, Jurisdiction Over Nonresidents Under Section 17 of the Illi- 
nois Civil Practice Act, 53 Nw. U.L. Rev. 79 (1958). 
1256 Wis. 507, 41 N.W.2d 611 (1950). 
*Wis. STAT. § 260.11 (i) (1957), reads in part: 
“In any action for damages . . . any insurer of motor vehicles, which 
has an interest in the outcome of such controversy . . . is by this section 
made a proper party defendant ... .” 
Wis. STAT. § 204.30 (4) (1957) reads in part: 


“Any bond or policy of insurance . . . shall be deemed and construed to 
contain the following conditions: That the insurer shall be liable to 
the persons entitled to recover . . . irrespective of whether such liability 


be in praesenti or contingent and to become fixed or certain by final 
judgment against the insured, when caused by the negligent operation 
. « . Of the vehicle described therein ... .” 
Oertel v. Williams, 214 Wis. 68, 251 N.W. 465 (1934), held that a “no action” 
clause in a policy issued in Wisconsin has no effect, notwithstanding the valid- 
ity of such a clause in the state where the policy was written. See also Lang 
v. Baumann, 213 Wis. 258, 251 N.W. 461 (1933). 

Pinkerton v. United Servs. Auto. Ass’n, 5 Wis.2d 54, 92 N.W.2d 256 (1958) 
held that the “no action” clause was waived when the insurer filed a statement 
with the Commissioner of Motor Vehicles to the effect that all policies issued 
by said insurer conformed to the laws of the State of Wisconsin. Cf. Perlick 
v. Country Mut. Cas. Co., 274 Wis. 558, 80 N.W.2d 921 (1957). For an excellent 
discussion of the whole problem involved, see MacDonald, Direct Action Against 
Liability Insurance Companies, 1957 Wis. L. REv. 612. 

* The practical effect of a “no action” clause is to deny any liability on the 
part of the insurance company until there has been a judgment adjudicated 
against the insured. Such “no action” clauses are customary in standard 
automobile liability insurance policies. Where “no action” clauses are invalid, 
the insurance company may be joined immediately, and in Wisconsin it is not 
necessary to join the insured as a deferidant. 
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in the state where issued. The policy was a master policy with 
riders covering drivers in many states; the court treated the rider, 
however, as a policy issued in Massachusetts by the insurer to the 
Wisconsin resident covered by the rider. The court held that on 
these facts the insurer could not be directly sued in Wisconsin. 
The law of the place of performance did not control the obligation 
of the contract for two reasons: first, it was difficult to determine 
the place of performance since, as the court saw it, the place of 
performance would be in any state in which the insurer was sued 
on the policy; and, second, even assuming that the contract was to 
be performed in Wisconsin, the law of the place of performance 
ought not be invoked where its effect might be to alter materially 
the obligation of the Massachusetts contract and thus raise an 
impairment question under the federal constitution.‘ The court 
felt that the direct action statutes should not be given extra- 
territorial effect where such an impairment might result. 

In 1954, the United States Supreme Court, in Watson v. Em- 
ployers Liability Assurance Corp.,5 removed the objections based 
on federal constitutional grounds. The Court held that the Louisi- 
ana direct action statute, similar in general respects to the Wiscon- 
sin act, could be applied against foreign insurers on policies issued 
outside Louisiana to the extent that the injury sued upon, and 
covered by the policy, had occurred in Louisiana. Since the Watson 
case the status in Wisconsin of the Ritterbusch decision has been 
in doubt. The recent case of Schultz v. Hastings® throws some new 
light on the question. 

In Schultz, like Ritterbusch, the question was whether direct 
action could be had in Wisconsin against a foreign insurer on an 
automobile accident which occurred in Wisconsin. The policy sued 
on had been issued in Illinois and contained a “no action” clause, 
valid in Illinois. Unlike Ritterbusch, the insured was a Wisconsin 
corporation and the policy covered vehicles which were to be used 
exclusively in Wisconsin; in Ritterbusch, the insured had been a 
foreign corporation and a rider covered a Wisconsin resident who 
worked for the insured. The court heid that direct action against 
the insurer would lie on these facts. Acknowledging that the 
Watson case removed constitutional doubts about extending the 
direct action statutes to cases like Ritterbusch and Schultz, the 
court kept the Ritterbusch decision alive where the place of per- 





*U.S. Const. art I, § 10. 
5348 US. 66 (1954). 
*5 Wis2d 265, 92 N.W.2d 846 (1958). 
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formance of the policy was “impossible to determine.”’ Where the 
place of performance cannot be determined the validity of the “no 
action” clause will be determined by reference to the law of the 
place where the contract was executed. But, if the place of per- 
formance can be determined, the law of that place* controls over 
the place of contracting. 

The Ritterbusch case itself had explained that the place of per- 
formance was indeterminable because “the place of performance 

. - is the place where suit happens to be brought on the risk 
against which the policy insures... .”® The court, in Schultz, 
explains the Ritterbusch decision differently: “It was impossible 
to determine the place of performance of the contract [in Ritter- 
busch] because it covered so many cars scattered throughout the 
United States.”2° This explanation required the court to withdraw 
the statement in Ritterbusch which had treated the rider as a policy 
between the person covered by the rider and the insurer," for other- 
wise the place of performance of each rider would be determinable. 
As the court saw it, Wisconsin was the place of performance in 
Schultz because the policy was “issued to a Wisconsin corporation 
with its principal place of business in Lake Geneva, covering trucks 
operating in and around Lake Geneva, all of the trucks being 
registered in Wisconsin.” 

In other words, if the precise facts of Ritterbusch were to arise 





"Id. at 269, 92 N.W.2d at 848. 

* Besides Wisconsin, Louisiana and Rhode Island have direct action statutes. 
See LA. REv. STAT. —— (Supp. 1952). The Louisiana statute allows direct 
action in all cases where the accident occurs in Louisiana. The constitutionality 
of this statute was upheld in Watson v. Employers Liab. Assur. Corp., 348 US. 
66 (1954). La. Rev. Stat. § 13:3474 (Supp. 1956), provides for service of sum- 
mons on the foreign insurer whose only contact with Louisiana was that it 
insured the tortfeasor who had the accident in Louisiana. This statute was 
— in Pugh v. Okla. Farm Bureau Mut. Ins. Co., 159 F.Supp. 155 (E.D. La. 
1958). See also. Comment, Jurisdiction Over Nonresidents Under Section 17 
of the Illinois Civil Practice Act, 53 Nw. U.L. Rev. 79 (1958); Note, Jurisdiction 
Over Nonresidents, 1959 Wis. L. REv. 151. 

See R.I. Gen. Laws ANN. § 27-7-1 (1957). In Riding v. Travelers Ins. Co., 
48 R.I. 433, 138 Atl. 186 (1927), the Rhode Island statute was interpreted in 
a manner similar to Wisconsin’s interpretation of the direct action statutes in 
Ritterbusch,. 

*256 Wis. 507, 514, 41 N.W.2d 611, 614 (1950). 

*5 Wis.2d 265, 269, 92 N.W.2d 846, 848 (1958). 

™“One statement made in the Ritterbusch Case was dictum and is hereby 
withdrawn. The statement follows: 

‘For the purpose of this decision we have treated the contract as 
though made in Massachusetts directly between the Insurance Company 
and Sexmith, the assured, disregarding as immaterial to this issue the 
facts that the contract was actually made between the insurer and 
Sexmith’s employer and that Sexmith was included as an assured by a 
rider attached to a master policy’” 

Schultz v. Hastings, 5 Wis.2d 265, 269, 92 N.W.2d 846, 848 (1958). 
* Id. at 269-70, 92 N.W.2d at 848. 
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again, it would seem that the court would construe the policy as 
one made between the insurer and the insured, not between the 
insurer and the driver covered by a rider. Since the policy would 
cover drivers in many states, the place of performance of the con- 
tract would not be determinable and direct action would not lie. 
Indeed, the court goes out of its way to reaffirm its belief that 
Ritterbusch “was sound as it applied to the facts presented 
therein.”** 

The limitations upon direct action imposed by the decisions in 
Ritterbusch and Schultz are not required by the language used in 
the Wisconsin direct action statutes.'* The court seems to avoid 
this in the Schultz decision by not once referring to the applicable 
statutory language. With the Watson decision paving the way, 
the Wisconsin Supreme Court could have interpreted the direct 
action statutes as an expression of a public policy permitting direct 
action against any insurer who contracted to insure against a risk 
which might be present in Wisconsin. Or, by adopting a broader 
view of the place of performance rule, and reversing Ritterbusch, 
the same result would have been reached. In the standard form 
automobile liability insurance policy the insurer agrees to indem- 
nify the insured, pursuant to the terms of the policy, anywhere in 
the continental United States. Thus, the contract contemplates 
performance in each of these states; in respect to losses sustained 
in any state, the policy should be considered a contract to be per- 
formed in that state. This is the view taken by Louisiana and 
sustained by the United States Supreme Court in Watson. 

In failing to adopt either of these possibilities for reaching a 
more liberal interpretation of the Wisconsin direct action statutes, 
and by affirming the soundness of Ritterbusch, the Schultz opinion 
seems to say that any modernization of Wisconsin’s direct action 
statutes will have to come from the Wisconsin legislature and not 
the Wisconsin Supreme Court. Hence, persons injured in Wisconsin 
will receive the maximum substantive protection possible under 
direct action statutes only by further legislative action. 


Louisiana has done this and more with its clear and explicit 
statutes. These statutes override the “no action” clause of any policy 
to the extent that the policy covers a Louisiana risk. Also, the 
statutes provide a basis for personal jurisdiction over a foreign 
insurer whose only contact with the State of Louisiana is that of 





Id. at 269, 92 N.W.2d at 848. 
“See note 2 supra. 
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insuring a tortfeasor involved in an accident in Louisiana.’ 

It would seem that the Louisiana statutes are more just and 
administratively simpler than the present Wisconsin law. There- 
fore, it is recommended that the Wisconsin legislature undertake 
io revise the Wisconsin direct action statutes to achieve a similar 
result. 

StuarT K. Taussic 





See first paragraph of note 8 supra. 
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